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Plaintiff's Response to Post Trial Motions 

Plaintiff, Connie Mikolajczyk, hereby responds to the post trial motions of all defendants: 

I. FORD AND MAZDA'S
1
 JNOV REQUEST 

Plaintiff proved that the 1996 Escort was unreasonably dangerous and that it proximately 

caused Jim Mikolajczyk's death. This vehicle was unreasonably dangerous for the same 

reason that the jury in Carrillo v. Ford found the 1991 Explorer unreasonably dangerous. In 

both cases, the plaintiff made the identical claim: “the driver's seat was designed with 

inadequate strength.” (Tab 1, Given Instructions in Mikolajczyk, Plaintiffs Instruction, # 11A; 

Tab 2, Given Instructions in Carrillo, Defendant's Instruction 7). The same experts testified 

for the plaintiff (Saczalski and Burton) and Ford called Dr. Prasad as its expert in both trials. 

Both juries were persuaded that Saczalski and Burton carried the burden of proof. 

The facts of the cases could not be more similar: belted Ford drivers were seated at red 

lights when they were rear ended by sedans traveling between 52 - 60 m.p.h. In both cases, 

the Ford drivers were thrown into the rear seat area by the failure of the driver's seat to stay 

relatively upright. Lydia Carrillo was paralyzed when her shoulders struck the rear seat 

seatback. (Tab 3, Carrillo v. Ford, Testimony of Dr. Joseph Burton, 10/22/99, pp. 922-925). 

Jim Mikolajczyk was killed when his head struck the rear seat seatback or header. (Burton, 

2/28 p.m., pp. 35-36, 44-45). Neither Lydia nor Jim suffered any significant injury besides 

their catastrophic ones. This court denied Ford's post trial motion inCarrillo, the Appellate 

Court unanimously affirmed, and Ford's PLA was properly denied. This court should deny 

Ford's requests here. 

There is no dispute that Dr. Saczalski was qualified to address the issues of seat design, 

kinematics and causation. He told the jury that it was feasible for Ford to make a seat that 

would have performed well and in a safe manner to protect Jim from his fatal injuries in this 

occurrence. The technology to do so was available in the 1960s, prototypes built in the 

1970s, and commercial use of such seats began in the 1980s. (Saczalski, 3/1 a.m., pp. 138-

139). He opined that the 1996 Sebring seat was technologically and in all other ways feasible 

to use in the 1996 Escort.(Saczalski, 3/1 p.m., p. 35). 

Dr. Saczalski also opined that it was feasible to modify a standard Ford sedan seat, such as 

the 1990 Tempo, by using a Starcraft-type belt around the back of the seat, in the 1996 

Escort. This would greatly reduce the risk of injury in a rear impact. It would have avoided or 

eliminated the injuries sustained and protected Jim Mikolajczyk. (Saczalski, 3/1 p.m., pp 58-

60). In summarizing his testimony about the many strong seat designs discussed during his 

two days of testimony, Dr. Saczalski stated: 

Q. Do you believe, Dr. Saczalski, that it is feasible using the strong seats that you have 

discussed to prevent the type of movement that Jim Mikolajczyk had? 

A. Yes. 

Q. And to have prevented his contact that led to his death? 

A. Yes. 

Q. And that was feasible in 1996 technologically, in an engineering sense, cost sense and 

practically? 
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A. Yes. (Saczalski, 3/2 p.m., p. 53). 

Dr. Burton, plaintiff's other liability expert, calculated that a seat with the strength to resist 

21,650 inch pounds in a rearward direction would have been sufficient to protect Jim from his 

fatal injuries. Dr. Burton testified that a seat with that strength was certainly feasible in 

1996. (Burton, 2/28 p.m., pp. 158-159). 

Ford's in-house design analysis witness, Mr. Burnett, could not offer Ford solace on the 

feasibility issue. He admitted that Ford could have built a seat as strong as it wished, but that 

it simply chose not to do so. (Burnett, 3/4 a.m., pp. 39-43). Dr. Prasad and Ford's hired 

experts did not challenge plaintiffs unrebutted evidence that a strong seat sufficient to 

prevent this death was feasible. 

Dr. Saczalski presented well-qualified evidence that this vehicle was unreasonably 

dangerous because its seat was weak. Jim's seat collapsed during this impact. The seat was 

totally insufficient in energy absorption, which is one of the main functions of a seat in a rear 

impact. As a result of this seat collapse, Jim's body absorbed the energy of the collision 

when it struck the structure in the rear part of the vehicle. The seat presented an unsafe 

situation because it did not have sufficient energy-absorbing capacity. It yielded too easily 

and allowed gross deformation into the rear without any control of the body 

kinematics. (Saczalski, 3/1 a.m., pp 99-100; 3/1 p.m., pp 61-62). 

Dr. Saczalski testified at length that a strong seat would have protected Jim from his fatal 

injuries. His calculations reached a similar conclusion to Dr. Burton's: a seat capable of 

withstanding approximately 21,000 inch pounds would have kept Jim in the front part of the 

vehicle and prevented his death. (Saczalski, 3/1 a.m., pp. 143-146). A seat such as the 1996 

Sebring would have provided that level of protection, as would the other seats he identified 

that had strength characteristics greater than 21,650 inch pounds. (Saczalski, 3/1 p.m., pp. 

35-36; 3/1 a.m., p. 114). He testified that the unsafe condition of the Escort was the direct 

cause of Jim's death. (Saczalski, 3/1 p.m., p. 62). 

Dr. Burton likewise testified that the unsafe condition of the seat proximately caused Jim's 

death. He said that the level of G's involved in this impact, between 9 and 14 G's, was 

“absolutely manageable.” (Burton, 2/28 p.m., p. 88). The weak seat's performance 

proximately caused Jim's death. (Burton, 2/28 p.m., pp. 92-93). A feasible seat providing 

more than 21,650 inch pounds of strength would have prevented Jim's death. (Burton, 2/28 

p.m., pp 157-159). 

Ford premises its request for JNOV on the mistaken idea that plaintiff is required to prove her 

case by the risk-utility theory of product liability law, and that she failed to do so. A plaintiff 

may choose whether to proceed under the consumer expectation or risk-utility theory, or 

both. A case is sufficient if evidence is presented that makes out a case under either 

theory. Wortel v. Somerset Industries, Inc., 331 Ill. App. 3d 895, 902-904 (1st Dist. 2002). 

Plaintiffs evidence established her claim of strict product liability under either option. 

This court should deny Ford's request for JNOV. This court should further reject Ford's claim 

that the verdict is against the manifest weight of the evidence. Plaintiff presented well-
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qualified experts with solid foundations in the facts, engineering and medicine to support her 

case. 

II. THE JURY WAS PROPERLY INSTRUCTED ON THE LAW 

Ford objected to nearly every instruction on liability issues in this case without showing that 

any of them incorrectly stated Illinois law. Ford failed to meet its burden to warrant the giving 

of non-IPI instructions. The controlling rule states: 

Whenever IPI contains an instruction applicable in a civil case, giving due consideration to 

the facts and the prevailing law, and the court determines that the jury should be instructed 

on the subject, the IPI instruction shall be used, unless the court determines that it does not 

accurately state the law. Supreme Court Rule 239(a). 

In this regard, “shall” means shall. 

Ford has not explained how, if at all, the instructions misled the jury. That is Ford's burden at 

this stage of the proceedings. As the Supreme Court stated in Schultz v. Northeastern Illinois 

Regional Commuter Railroad, 201 Ill.2d 260, 273-274 (2002): 

The trial court has discretion to determine which instructions to give the jury and that 

determination will not be disturbed absent an abuse of that discretion. People v. Simms, 192 

Ill. 2d 348, 412 (2000); In re Nancy M., 317 Ill. App. 3d 167, 173 (2000). The standard for 

deciding whether a trial court abused its discretion is whether, taken as a whole, the 

instructions fairly, fully, and comprehensively apprised the jury of the relevant legal 

principles. Palmer v. Mount Vernon Township High School District 201, 269 Ill. App. 3d 1056, 

1062 (1995). A reviewing court ordinarily will not reverse a trial court for giving faulty 

instructions unless they clearly misled the jury and resulted in prejudice to the 

appellant. Sinclair v. Berlin, 325 Ill. App. 3d 458, 464 (2001). 

No Illinois court has ever held that the liability instructions given in this case were erroneous. 

No Illinois case says that it is error to use the 400 series instructions. 

Many decisions have affirmed that the IPI series on products given here, 400.01 (issues), 

400.02 (burden), 400.04 (proximate cause), and 400.06 (definition of unreasonably 

dangerous) correctly state the law and should be given.Lindsey v. Schick, Inc., 125 Ill. App. 

3d 81, 86 (1st Dist. 1984); Arellano v. S.G.L. Abrasives, 246 Ill. App. 3d 1002, 1011 (1st Dist. 

1993); McGregor v. Ruan Leasing Co., 200 Ill. App. 3d 406, 409 (1st Dist. 1990); Erickson v. 

Muskin Corp., 180 Ill. App. 3d 117, 127 (1st Dist. 1989); Hansen v. Baxter Healthcare 

Corp., 309 Ill. App. 3d 869, 883 (1st Dist. 1999), aff'd 198 Ill. 2d 420 (2002); Davis v. 

International Harvester Co., 167 Ill. App. 3d 814, 829 (2nd Dist. 1988); Riordan v. 

International Armament Corp., 132 Ill. App. 3d 642, 650 (1st Dist. 1985). 

The same liability instructions were used in this case as in Carrillo v. Ford Motor Co., 325 Ill. 

App. 3d 955, 966 (1st Dist. 2001), pet. den.: “We conclude the instructions given the jury in 

this case ‘fully, fairly and comprehensively informed the jury of the relevant legal principles.’ ” 

This court should similarly find that Ford's claims of error in instructing our jury do not hold 

water. 

A. FORD PRESENTS A MISLEADING AND INACCURATE VIEW OF 

ILLINOIS PRODUCT LIABILITY LAW 
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1. Illinois decisions support the consumer expectation standard set forth in the IPI and 

the Restatement 2nd of Torts, Section 402A. 

Before addressing the issues raised by the individual instructions, plaintiff takes issue with 

Ford's interpretation of Illinois law on product liability. Ford notes that the risk-utility method 

of proving product liability has been accepted in Illinois, based on Lamkin v. Towner, 138 

Ill. 2d 510 (1990). Ford twists this to argue that risk-utility is the only way plaintiff can proceed 

with a case like this. Ford ignores the clear language in Lamkin that makes risk-utility an 

alternative form of proving up a product liability case. Cf. Hansen v. Baxter Healthcare, 198 

Ill. 2d 420 (2002). Neither Lamkin nor any other Illinois case says that the consumer 

expectation test is the wrong one to use in aproduct liability case in Illinois. Finally, Ford's 

reliance on the Restatement 3rd of Torts, Section 2 for Ford's proffered instructions is 

misplaced. The Restatement makes it plain that its proposed statements of law are not 

intended to be used to instruct any jury. 

The parties briefed the questions raised in this aspect of Ford's motion before trial. The court 

carefully considered Ford's arguments and rejected them. The cases Ford relied on then do 

not support the arguments it made. Lamkin v. Towner, supra, Barker v. Lull Engineering 

Co., 573 P.2d 443 (Calif. 1978); Scoby v. Vulcan-Hart Corp., 211 Ill. App. 3d 106, 110 (4th 

Dist. 1991); Wortel v. Somerset Industries, Inc., supra; Kerns v. Engelke, 76 Ill. 2d 154 

(1979). 

In Lamkin, the Supreme Court recognized that a plaintiff in a products case has two 

alternative ways to prove liability in a design case: 

This court has indicated that strict products liability in Illinois follows the formulation set 

forth in section 402A of the Restatement (Second) of Torts (1965), which imposes strict 

liability upon one “who sells any product in a defective condition unreasonably dangerous to 

the user or consumer or to his property.” (Rios v. Niagara Machine & Tool Works (1974), 59 

Ill.2d 79, 319 N.E.2d 232; Martin v. Harrington & Richardson, Inc. (7th Cir.1984), 743 F.2d 

1200 (applying Illinois law).... A plaintiff may demonstrate that a product is defective in 

design, so as to subject a retailer and a manufacturer to strict liability for resulting injuries, in 

one of two ways: (1) by introducing evidence that the product failed to perform as safely as 

an ordinary consumer would expect when used in an intended or reasonably foreseeable 

manner or (2) by introducing evidence that the product's design proximately caused his injury 

and the defendant fails to prove that on balance the benefits of the challenged design 

outweigh the risk of danger inherent in such designs. See generally Palmer v. Avco 

Distributing Corp. (1980), 82 Ill.2d 211, 219-20, citing Barker v. Lull Engineering Co. (1978), 

20 Cal.3d 413, 427-28. Lamkin v. Towner, supra at 528. 

While a plaintiff is entitled to pursue a consumer expectation design case, that choice does 

not preclude evidence on risk-utility. Mele v. Howmedica, 348 Ill. App. 3d 1 (1st Dist. 2004). 

There, an order in limine barred defendant from offering evidence of the benefits and risks of 

its D-M hip prosthetic system. In discussing the issue, the Appellate Court commented that 

evidence of a product's risks and benefits are admissible for what a reasonable consumer 

should expect from the product, citing Beese v. Deere & Co., 237 Ill. App. 3d 497 (3rd Dist. 
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1992). Mele, supra at 19. The Appellate Court concluded that the risk-utility evidence should 

have been received even though plaintiff pursued the case as a consumer expectation case. 

Here, plaintiff did not try to bar Ford from introducing evidence of the benefits of the design. 

Plaintiff provided ample evidence of the risks and dangers of Ford's design. It would have 

been wrong to try to preclude Ford from countering that evidence with Ford's claims that its 

weak seats provide some benefit. Connie Mikolajczyk did not try to bar evidence of the 

alleged benefits of Ford's design. The jury heard both sides of the issue. This is exactly what 

happened in Carrillo. Both juries heard evidence that Ford's seat designs have risks, 

benefits, and can feasibly be re-designed to avoid this danger. The juries deliberated about 

whether the claimed condition made the product unreasonably dangerous. That plaintiff had 

an available alternative theory of liability (risk-utility) does nothing to diminish plaintiffs case; 

if anything, it strengthens it. Plaintiff proved Ford liable under both consumer expectation and 

risk-utility. 

Ford gets no benefit from its citation to Scoby v. Vulcan-Hart Corp., supra. In Scoby, a 

kitchen worker burned his armwhen he slipped and it went into a deep fat fryer with no 

protective lid. The trial court granted summary judgment on his products claim, finding the 

danger was open and obvious. Under those circumstances, plaintiff could not prove his 

consumer expectation claim. Plaintiff appealed, urging application of the risk-utility alternative 

method to prove his case. The Appellate Court affirmed the summary judgment and refused 

to apply the risk-utility analysis since the danger was obvious and the product 

simple. Scoby is unique under Illinois jurisprudence, and has been overruled by 

implication. Calles v. Scripto-Tokai Corporation, ––– N.E.2d ––––, 2005 WL 1552834 (1st 

Dist. 2005). 

Ford also cites Wortel v. Somerset Industries, Inc., supra. In Wortel, the trial court granted 

summary judgment to a manufacturer that persuaded the court that the danger of a pizza 

dough-rolling machine was open and obvious. The Appellate Court found that the danger 

was not open and obvious, and reversed the summary judgment. Wortel, supraat 902. The 

court went on to clarify that: 

The consumer expectation test is not the exclusive test to be applied in a design defect case; 

Illinois permits a plaintiff an alternative method of proving an “unreasonably dangerous” 

design. In granting defendant's motion for summary judgment, the trial court applied only the 

consumer expectation analysis that was raised in defendant's motion and incorrectly decided 

that the open and obvious nature of the risk at issue precluded recovery. Id. 

Ford cannot draw any benefit from Kerns v. Engelke, 76 Ill. 2d 154 (1979). The Supreme 

Court affirmed a plaintiff's verdict in a design defect case. The court did not require plaintiff to 

prove up an alternative feasible design. The court found that “the plaintiff proved, as he must, 

to the satisfaction of the fact finder, the unreasonably dangerous nature of the defect in 

design,' and here he did so by presenting pertinent evidence such as feasible alternative 

design,” citingAnderson v. Hyster Co., 74 Ill. 2d 364, 368 (1979). Connie Mikolajczyk 

did exactly the same thing. 
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Hansen v. Baxter Healthcare Corporation, 309 Ill. App. 3d 869 (1st Dist. 1999), is useful on a 

number of levels. The design defect case was tried under the IPI 400 series and the 

appellate court affirmed. Plaintiffs expert simply said the design was not safe “because it can 

come apart.” Id. at 883-884. Baxter did not think that was enough, but it was wrong: 

At first blush, Sheehan's opinion seems too simple. But the law does not necessarily 

discourage simplicity. Our case law is grounded in a simple question posed by the 

Restatement: Was the product safe when put to its foreseeable use? (Restatement 2nd of 

Torts, para. 402A.) Hansen v. Baxter Healthcare Corporation, supra at 884. 

The court found that this was enough to sustain the verdict. The court further noted that the 

jury had additional evidence to consider: the feasible alternative design of the Luer lock: 

Whether the jury used the “consumer expectation test” or a “risk/benefit analysis,” or both--

which it may do (seeLamkin, 138 Ill.2d at 529)--it decided the defective design issue against 

Baxter, and we cannot say that decision was against the manifest weight of the evidence. 

Id. 

Hansen was appealed further and the judgment was again affirmed. Hansen v. Baxter 

Healthcare Corporation, 198 Ill. 2d 420 (2002). The court cited Lamkin for its statement that 

a plaintiff may prove her design defect case either by introducing evidence under the 

consumer expectation test or the risk-utility test. The court affirmed the analysis by the 

Appellate Court that the evidence was sufficient under both tests (not that plaintiff was 

required to prove her case under both tests). Hansen, 198 Ill. 2d at 434-438. 

The only new decision since this trial that Ford cites is Blue v. Environmental Engineering, 

Inc., 215 Ill. 2d 78 (2005).Blue does not change the law in Illinois. It does not support Ford's 

claim that our jury was improperly instructed. There, Justices Garman and Thomas 

concurred in a dicta-laden opinion that discusses Ford's hope in this case -Restatement 3rd 

of Torts, Section 2. The four other justices participating in the case refused to accept 

the dicta and wrote separate opinions. The language Ford relies on here is not the law of this 

state for three reasons: (1) it is nothing but dicta, (2) only two justices out of six wrote it, and, 

most importantly, (3) it contradicts settled Illinois law. 

Glen Blue prosecuted a negligent design case against a company that sold a trash 

compactor. He won a verdict, but the jury answered a special interrogatory to the effect that 

his putting his foot into a moving compactor was an open and obvious danger. Finding that 

the answer was inconsistent with the verdict, the trial court entered judgment for the defense. 

The Appellate Court reversed and remanded the case. The Supreme Court affirmed the 

judgment of the Appellate Court. Justice Thomas wrote the court's first opinion. It is that 

lengthy opinion that contains the dicta that Ford cites. Justice Freeman concurred in the 

affirmance, but noted “I write separately to distance myself from the majority's analysis and 

its forays into dicta.” Justice Fitzgerald also noted the proliferation of dicta in the majority 

opinion, and Justice McMorrow concurred in this opinion. Justice Kilbride concurred in part 

and dissented in part, noting the “unnecessary analysis” in the majority opinion. 

The parties argued these points to the high court: 

• Does the risk-utility test apply in negligence cases? 
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• If so, does the risk-utility test apply in cases with simple products where the danger is 

obvious? 

• If so, did plaintiff waive application of the risk-utility test? 

• Was the answer to the special interrogatory irreconcilably inconsistent with the general 

verdict? 

• Should the deliberate encounter exception of LaFever v. Kemlite, 185 Ill. 2d 380 

(1998) apply here? 

Blue, 2005 Lexis 621, pp. 13-14. 

The Blue majority opinion made these findings: 

• The risk-utility test does not apply to negligent design cases. Id. at 29. Any issue regarding 

waiver or whether the product is simple becomes irrelevant. 

• The deliberate encounter exception does not apply to this case. Id. at 46-7. 

• The special interrogatory should not have been given to the jury because it did not and 

could not have resolved the ultimate issue in the case. Id. at 56-57. 

The Blue holding is very simple: the court disregarded the inconsistent answer to the special 

interrogatory because the question was not dispositive of the case and entered judgment on 

plaintiff's verdict. Id. at 58-59. The answer to the interrogatory should not have resulted in the 

jury award being vacated. 

Dicta are words unnecessary to the holding of a case and which lack precedential authority. 

All the words that Ford has relied on in its post-trial motion are dicta. In our case, there was 

no inconsistent answer to a special interrogatory. There was no need for the deliberate 

exception doctrine. Our claim was in strict liability. Whether the risk-utility doctrine applies in 

a negligence case is irrelevant. Blue did not hold, nor does any other Illinois case hold, that a 

plaintiff must pursue her case under risk-utility instructions. 

2. The Restatement 3rd of Torts, Section 2 has not been adopted as Illinois law and 

does not establish a new standard for instructing juries in 

strict product liability cases. 

Ford suggests that the Restatement 3rd of Torts is now the law of Illinois. It is not. That 

volume has enormous problems and is based on a weak foundation. To suggest that its 

pronouncements replace a forty-year history of Illinois precedent in the field of 

strict product liability is utter nonsense. 

Section 2(b), on which Ford relies, says: 

A product: (b) is defective in design when the foreseeable risks of harm posed by the product 

could have been reduced or avoided by the adoption of a reasonable alternative design by 

the seller or other distributor, or a predecessor in the commercial chain of distribution, and 

the omission of the alternative design renders the product not reasonably safe. 

Comment f to Section 2 limits the applicability of subsection (b) to “what the plaintiff must 

prove in order to prevail at trial.” (Restatement 3rd Torts, Section 2, Comment f, p. 24). 

The Committee that drafted Section 2 then proceeded to demonstrate why Ford's discussion 

of the Restatement is meaningless: 
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Sufficient evidence must be presented so that reasonable persons could conclude that a 

reasonable alternative could have been practically adopted. Assuming that a court concludes 

that sufficient evidence on this issue has been presented, the issue is then for the trier of 

fact. This Restatement takes no position regarding the specifics of how a jury should be 

instructed. Restatement 3rd Torts, Section 2, Comment f, pp. 24-25; see also, Illustration 6, 

p. 25. 

The Restatement 3rd does not purport to tell this or any other court what the jury instructions 

should say: 

Third, Comment f leaves to the several states the decision as to how to phrase jury 

instructions. The rule set forth in Section 2(b) is a rule of law, addressed to the court,' once 

sufficient evidence to satisfy risk-utility has been present to the court, the text of jury 

instruction is for each state to decide. Restatement 3rd Torts, Section 2, p. 55. 

The Restatement adopts the view that if a plaintiff does not have evidence of feasible 

alternative design, the case should not go to the jury, but that if the case goes to the jury, 

there is nothing wrong with instructing the jury along the lines of the consumer expectation 

test that the IPI has adopted. For example, the committee favorably cites Betts v. General 

Motors Corp., 689 P.2d 795 (Kan. 1984). The committee wrote: 

As the Betts court made clear, the instructions a court gives to a jury are irrelevant to the 

burden of proof a plaintiff must meet in order to show a defective design. In Kansas, a 

plaintiff must first pass a risk/utility test to show a defective design before the case can 

proceed to the jury. This Restatement does not address appropriate jury instructions; it 

leaves the issue to local law. The reasonable alternative design requirement of Section 2 is 

intended to represent the standard a court would apply in determining whether a plaintiff has 

met the evidentiary burden. 

Restatement 3rd Torts, Section 2, p. 68. 

In Betts, the jury was given consumer expectation instructions similar to those used 

in Mikolajczyk. The Kansas Supreme Court said their use was appropriate: 

The instruction given to the jury [the consumer expectation test] setting forth the test to be 

applied in determining whether a product is unreasonably dangerous really has nothing to do 

with the scope of evidence offered at the trial. In a products liability case involving a 

claimed design defect, the parties at trial may present evidence as to the degree of the 

likelihood of harm from an intended and reasonably foreseeable use of the product and the 

feasibility of a safer design. Betts, 689 P.2d at 801. 

The committee that drafted the Restatement 3rd reiterated that their work had nothing to do 

with jury instructions: 

In most instances, judicial references to consumer expectations are fully consistent with the 

rules of thisRestatement governing defective design. For example, jury instructions often are 

couched in language that asks the jury to determine whether the product is not reasonably 

safe, is unreasonably dangerous, or fails to meet reasonable consumer expectations. The 

requirement that proof of a reasonable alternative design be introduced as a necessary 

predicate for reaching the jury in a design defect case is a rule of law for the court. Once a 
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court finds that sufficient evidence of a reasonable alternative design ha been introduced, 

this Restatement leaves the formulation of the jury instruction to the local law applicable in 

trial courts in the various states. Many states require proof of a reasonable alternative design 

as a prerequisite to reaching the jury, yet couch their jury instructions in more general 

language that often includes consumer expectations. The practice of these jurisdictions is 

fully compatible with the rule stated in this section [2]. Restatement 3rd of Torts, Section 2, p. 

74. 

These statements of the committee show that the trial court here correctly instructed our jury, 

even if Illinois chooses to follow the new Restatement, which is a large leap of faith. A good 

number of states do as Illinois does: they use consumer expectation instructions, but 

consider evidence of feasible alternative designs - e.g., Pennsylvania, Connecticut and 

Iowa. Restatement 3rd of Torts, pp. 57-59, 71-73. A number of additional courts have 

expresslyrejected the proposed product liability standards in the Restatement 3rd of 

Torts. Green v. Smith & Nephew AHP, Inc., 629 N.W.2d 727 (Wis. 2001); Vautour v. Body 

Masters Sports Industries, Inc., 784 A.2d 1178 (N.H. 2001);Delaney v. Deere and Company, 

999 P.2d 930 (Ks. 2000); Newman v. Ford Motor Company, 975 S.W.2d 147 (Mo. 

1998)(the Restatement 3rd is “agnostic” on the subject of jury instructions). 

In its discussion of states that follow the consumer expectation standard, the risk-utility 

standard, or both, the committee that wrote the Restatement was wrong when it discussed 

Illinois law. The committee put Illinois in the group of states that requires proof of a 

reasonable alternative design to prevail in a products case. To support this incorrect 

conclusion, the committee cited only a repealed statute, the part of HB 20 that required 

plaintiff to prove a reasonable alternative, 735 ILCS 5/2-2104. Best v. Taylor Machine Works, 

179 Ill. 2d 367 (1997), invalidated that provision and the rest of HB 20. The committee failed 

to cite Lamkin v. Towner, supra, which establishes that plaintiff may present her case either 

as consumer expectation or risk-utility. The committee also did not mention the IPI series 

on product liability that has uniformly been upheld. Restatement 3rd Torts, Section 2, pp. 

48-49. 

The Restatement 3rd has many detractors besides this plaintiff. The Wisconsin Supreme 

Court made this observation: 

We note that there has been considerable controversy over the Restatement Third of Torts, 

Section 2(b). See, e.g., Marshall S. Shapo, A New Legislation: Remarks on the Draft 

Restatement of Products Liability. 30 U. Mich. J.L. Reform 215, 218 (1997) (stating that 

the Restatement (Third) of Torts is not a description of the existing law, but rather is the 

creation of drafters who acted as “a sounding board for essentially political discussion”); 

Frank J. Vandall, Constructing a Roof Before the Foundation is Prepared: The Restatement 

(Third) of Torts: Products Liability Section 2(b) Design Defect, 30 U. Mich. J.L. Reform 261. 

261-65 (1997) (characterizing § 2(b) as “a wish list from manufacturing America” in which 

“[m]essy and awkward concepts such as precedent, policy, and case accuracy have been 

brushed aside for the purpose of tort reform”); Symposium, A Critical Analysis of the 

Proposed Restatement (Third) of Torts: Products Liability, 21 Wm. Mitchell L.Rev. 411. 
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412-13, 419-20 (1995) (criticizing § 2(b) as being “a vehicle for social reform” rather than a 

restatement of the existing law, and citing numerous articles with similar 

observations). Green v. Smith & Nephew AHP, supra at 751 fn. 16. 

Despite the impressive title, the Restatement 3rd of Torts is simply not law in this state and 

does not remotely suggest that our jury was improperly instructed. 

3. Illinois permits strict product liability cases to be tried with the same instructions 

used in this case. No error whatsoever occurred in how the court chose to instruct our 

jury. 

In conclusion on this point, the law set forth in Lamkin that plaintiff has the option to proceed 

under consumer expectation or risk-utility remains good law. It was most recently affirmed 

three years ago in Hansen, and the Supreme Court did nothing to diminish that holding in 

its Blue dicta. Connie Mikolajczyk was permitted to present her case as a consumer 

expectation case, and was permitted to introduce evidence of alternative feasible designs to 

reduce the danger that killed her husband to help prove that the product was unreasonably 

dangerous. See, Mele v. Howmedica, supra; Kerns v. Engelke, supra; Anderson v. Hyster 

Corp., supra; and Carrillo v. Ford Motor Co., supra. The IPI instructions 

on product liability are accurate statements of Illinois law and this court was right to give 

them. No additional instructions on the product liability issues were warranted. 

B. IPI 400.01, PLAINTIFFS 11A, WAS PROPERLY GIVEN AND FORD'S 18 WAS 

PROPERLY REFUSED. 

Ford's 18 was objectionable for reasons beyond the obvious objection that it is non-IPI and 

there is an accurate IPI on point: 

• Per Ford, plaintiff must prove the front seats had a “design defect” and that the vehicle was 

“unreasonably dangerous.” “Design defect” is undefined in the refused instruction. Illinois law 

does not require plaintiff to prove a “design defect.” Plaintiff is required to prove the product 

was “unreasonably dangerous.” Under Ford's proposed instruction, if the jury found the 

vehicle was unreasonably dangerous but did not have a design defect, plaintiff would lose 

the case. That is not the law in Illinois;' there is no separate burden to prove that a product 

had a design defect as well as well as being unreasonably dangerous. 

• Per Ford's 18, the jury would be told that Ford asserts that the benefits of the design 

outweigh the risks of danger in the design. That aspect of this instruction and later Ford 

instructions is not warranted. As stated in Mele v. Howmedica, infra, evidence of risks and 

benefits of a design can be received in a case prosecuted under consumer expectations. 

The jury need not be instructed about risks and benefits. 

• The issue of sole proximate cause was not properly before the jury in light of the claim that 

the sole cause was the co-defendant. The jury was adequately instructed on causation and 

was told on two occasions that a finding for Ford meant 0% on the verdict form. 

The court properly refused Ford's 18 and gave plaintiffs 11A. (3/11 p.m., pp. 50-7). 

C. PLAINTIFFS 13B, IPI 400.02, WAS PROPERLY GIVEN, AND FORD'S 19, NON-IPI 

BURDEN INSTRUCTION, WAS PROPERLY REFUSED. 
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Ford cites no case that says IPI 400.02 is an incorrect statement of the law in Illinois. Plaintiff 

listed above some of the Illinois cases that support the giving of this instruction. Plaintiff is 

unaware of any Illinois products case going to the jury without using IPI 400.02. It would 

have been error to refuse plaintiff's 13B. 

Plaintiff objected to Ford's 19 on a number of grounds in addition to those raised above: 

• It imposes on plaintiff the burden to prove the product was both “unreasonably dangerous” 

and that it had a “design defect,” which term is undefined. No Illinois court has imposed 

those dual burdens. 

• It instructs that if plaintiff proves the vehicle was unreasonably dangerous and had a design 

defect, plaintiff still loses if Ford can show the benefits of the design outweigh the risk of 

danger. No Illinois court has so held. Under Illinois law, if the product is unreasonably 

dangerous and a proximate cause of the injury, liability attaches. Ford's 19 adds to plaintiff's 

burden in a way contrary to Illinois law. 

• Ford's 19 embodies its view of risk-utility. Ford argued that the consumer expectation test 

could not go to the jury because the product was complex, not simple. No Illinois case 

supports that view. Under Illinois law, plaintiff chooses what theory goes to the jury. 

D. THE COURT CORRECTLY GAVE PLAINTIFFS 14, IPI 400.06, DEFINING 

“UNREASONABLY DANGEROUS,” AND CORRECTLY REJECTED FORD'S 33, A NON-

IPI DEFINITION OF ‘UNREASONABLY DANGEROUS.” 

Ford did not cite any case authority in support of this non-IPI instruction. There is none. Ford 

wanted to shield the jury from the word “unsafe,” replacing it with the phrase “not reasonably 

safe.” The IPI committee and the Illinois Supreme Court reject this very suggestion. IPI, Civil 

2005 Edition, pp. 551-552. 

Ford overreaches in its memorandum when it says that IPI 400.06 erroneously told the jury 

that Ford was required to produce a product that had to be “absolutely safe.” Memorandum, 

p. 15. The instruction does not say that. No court has rejected IPI 400.06 as an incorrect 

statement of law. 

E. FORD'S 29, STATING ITS VIEW OF A MANUFACTURER'S DUTY WAS PROPERLY 

REJECTED. 

Ford tendered this same instruction in Carrillo v. Ford Motor Co., supra. That instruction was 

then an IPI instruction, number 400.07. Plaintiff objected because a manufacturer's duty 

should not be the subject of a jury instruction. In strict product liability, the focus is on the 

product and its condition, not the actions of a manufacturer. The trial court sustained the 

objection in Carrillo. Ford appealed the judgment entered against it. The judgment was 

affirmed. The Appellate Court specifically held that it was proper to refuse Ford's proposed 

instruction. The 400.07 instruction was subsequently deleted from the book with this 

comment: 

The Committee recommends that no instruction concerning the duty of 

strict product liability defendants be given, except in cases where 400.07B [duty to warn-

learned intermediary], 400.07C [non-dele gable duty], or 400.07D [duty to warngeneral] are 

applicable. 
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IPI, Civil 2005 Edition, 400.07A, p. 553. 

The Committee cited Carrillo and two other cases, all of which remain good law. 

Ford should have cited this applicable body of law to this court, rather than trying to mislead 

it with cases that are not on point. 

F. NO INSTRUCTION ON COMPLIANCE WITH FMVSS 207 WAS NECESSARY. 

Ford and plaintiff each did the same dance regarding instructions on compliance with 

FMVSS 207 as they did inCarrillo. The same instructions were offered on either side (Ford's 

25, Plaintiffs 25A). Either both or neither should have been given. In this case and 

in Carrillo, this court ruled that no instruction was needed on compliance. Compliance 

evidence was a very small part of this case. This court felt there was no reason to highlight 

this evidence. In Carrillo, the Appellate Court held that the jury was properly instructed on the 

issues of the case. There was no need for a compliance instruction. 

G. FORD'S 27, DEFINING DESIGN DEFECT AND FEASIBILITY, WAS PROPERLY 

REFUSED. 

Ford tendered a number of instructions using the phrase “design defect,” and tried to define 

the phrase in the first part of this instruction. It failed to give a correct instruction. But, more 

importantly, there is no need to define “design defect.” It is not plaintiff's burden to prove the 

product had a “design defect” and was “unreasonably dangerous.” Only the latter is required. 

Ford cites three sources for the first paragraph in this instruction: Lamkin v. Towner, 

supra; Murphy v. Chestnut Mountain Lodge, Inc., 124 Ill. App. 3d 508 (1st Dist. 1984); and 

the Restatement 3rd of Torts. Neither of the cases contains this language. The cases do not 

define “design defect,” much less in the way that Ford does. While it might have been logical 

for Ford to copy the definition of “defect” from the Restatement 3rd, Section 2, it did not. That 

definition is as follows: 

A product is defective in design when the foreseeable risks of harm posed by the product 

could have been reduced or avoided by the adoption of a reasonable alternative design by 

the seller ... and the omission of the alternative design renders the product not reasonably 

safe. Restatement 3rd of Torts,Section 2(b). 

Ford's definition in its instruction 27 is even more slanted than that of the Restatement. No 

Illinois case says it is appropriate to define “design defect” for the jury, much less in the 

inaccurate way that Ford has defined it. 

Ford's 27 improperly defines “feasibility.” There was no valid dispute in this case that 

plaintiffs alternative designs were feasible. Ford conceded this during motions in limine, and 

while there was some minor wiggling on this during the trial, there was no real dispute that 

Ford could have built a strong seat like Dr. Saczalski proposed. 

MR. PFAFF: May I inquire of my colleagues for one second? 

THE COURT: Yes. 

MR. PFAFF: Are we -- are you disputing feasibility of Saczalski's fix in this case? 

MR. BOYLE: Are we disputing that -- 

MR. PFAFF: You could make a stronger seat, et cetera, et cetera? 

MR. BOYLE: No. (MIL, 2/16 p.m., pp. 91-92). 
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Mr. Burnett did not wish to admit it, but he ultimately conceded that Ford could have built a 

seat as strong as it wished. He never disputed the feasibility of the alternative design, nor did 

anyone else. (Burnett, 3/4 a.m., pp. 39-43). However, the court and Ford's counsel did not 

believe that the issue could be directed for the plaintiff. (Instruction Conference, 3/14 p.m., 

pp. 175-181). In light of Ford's concessions on feasibility, it would have been wrong to 

instruct the jury on that point. 

H. FORD'S 28, DISCUSSING THE REASONABLENESS OF AN ALTERNATIVE DESIGN, 

WAS PROPERLY REFUSED. 

For this instruction, Ford cites one of the lengthy fine print comments to the Restatement 3rd 

of Torts. Plaintiff has already explained that the Restatement does not speak to jury 

instruction at all. It is not authority for jury instructions. No court in Illinois has ever accepted 

or affirmed the proposition that Ford posits in its number 28. The cases Ford cited to support 

the instruction are not on point. There is no reason to give an instruction on this subject. 

I. FORD'S 30, IMPOSING ON PLAINTIFF A BURDEN TO PROVE THAT A REASONABLE 

ALTERNATIVE DESIGN EXISTED, WAS PROPERLY REFUSED. 

At trial, Ford's only authority to support its non-IPI #30 was the Restatement 3rd. In its 

memo, Ford states, “[I]t is, and always have been plaintiffs burden to prove an alternative 

feasible design in a strict liability design case.”Memorandum, p. 11. To support this incorrect 

statement, Ford cites to pp. 162-163 of Kerns v. Engelke, 76 Ill. 2d 154 (1979). The court 

never decided the point that Ford so boldly attributes to it: 

Neither Lolie, Wright nor Sutkowski holds that a plaintiff must plead alternative design, as 

Fox River argues. Whether Lolie, which holds that a plaintiff must prove alternative design, 

correctly states our law is a question which does not have to be answered here. The plaintiff 

proved, as he must, to the satisfaction of the fact finder, the unreasonably dangerous nature 

of the defect in design; and here he did so by presenting pertinent evidence such as feasible 

alternative design. See Anderson v. Hyster Co. (1979), 74 Ill.2d 364, 368, 24 Ill.Dec. 549, 

385 N.E.2d 690. Kerns v. Engelke, supra, 76 Ill.2d at 163. 

Ford's citation to Blue on this point is likewise unavailing. It does not hold that plaintiff must 

prove a reasonable alternative design in a strict products case, nor does it hold the jury 

should be instructed on the subject. No Illinois case holds that plaintiff must prove what 

Ford's #30 required. It is an inaccurate statement of the law, and it would have been error to 

give it. 

J. THE COURT CORRECTLY GAVE PLAINTIFF'S #22A (MODIFIED IPI 600.02) AND 

WAS RIGHT TO REJECT FORD'S ALTERNATIVE VERSION. 

The parties shared the opinion that 600.02 incorrectly states the law and should not be given 

in that form. Plaintiff initially suggested that there needed to be no instruction along the lines 

of 600.02, consistent with the ruling in Carrillo v. Ford Motor Co. (3/8 p.m., pp. 151-153). At 

trial, no version of 600.02 was tendered, and that was found not to be error. The Appellate 

Court did say, however, that it would not have been error to give 600.02. That left this court 

and the parties with the rule that giving 600.02 is optional. 
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Ford here argued for the giving of 600.02. After length discussions on the subject, the 

parties, with thec's assistance, formulated an agreed version that became Plaintiffs 

#22A. (Instruction Conference, 3/11 p.m., pp. 63-80). Over the course of the weekend, Ford 

changed its mind, objected to plaintiff's #22A, and tendered its own version. The court 

properly refused it. (3/14 p.m., pp. 130-133). The differences between the given version of 

modified 600.02 and Ford's proposed modified 600.02 are miniscule and could not make any 

difference in the outcome of this case, particularly where Ford chose not to address the 

instruction or the percentage distribution between the tortfeasors in its closing argument. 

K. FORD'S NON IPI #32(C), DISCUSSING ASPECTS OF THE 25% RULE, WAS 

INCOMPLETE, MISLEADING, AND WAS PROPERLY REFUSED. 

No Illinois court has ever approved instructing a jury that a jointly and severally liable 

defendant could be required to pay 100% of a verdict. That is what Ford wanted, and this 

court properly refused the invitation to error. It would be equivalent to telling a jury the 

consequences of their answer to a special interrogatory, which is never the subject of 

instruction and can never be the subject of argument. Sommese v. Maling Bros., Inc., 36 Ill. 

2d 263, 267-8 (1966). 

To support the giving of its #32(c), Ford cited 735 ILCS 5/2-1117 and Carollo v. Al Warren 

Oil Company, Inc., 355 Ill. App. 3d 172 (1st Dist. 2004). Neither support Ford's view that its 

instruction is proper or should be given. The statute does not say a jury should be told of the 

25% joint liability rule. Jury instructions were not at issue in Carollo. The cases Ford cites in 

its Memorandum likewise say nothing about jury instructions. 

Taken to its logical conclusion, should the jury be instructed that a defendant has low or no 

coverage? That a defendant's net worth is zero or fifty million dollars? Collectability has 

never been the subject of jury instructions in Illinois and there is no authority for doing so 

here. 

Ford points to B45.02 to support its argument. It tells the jury that a finding of greater than 

50% contributory negligence yields a defense verdict. This is so the jury does not spend the 

time and effort to compute damages when the plaintiff is not entitled to recover those 

damages by operation of law. Here, plaintiff is entitled to collect her entire verdict against 

either Timberlake or Ford. If either pays more than their pro rata share, that party is entitled 

to recoup the excess over its percentage fault from the other under the Contribution Among 

Joint Tortfeasors Act. If Ford does pay the entire judgment, as plaintiff would like, Ford has a 

contribution judgment against Mr. Timberlake. Whether or not that is collectable is not a jury 

question. 

Ford cites to 735 ILCS 5/2-1107.1, which deals with jury instructions in tort 

actions. Memorandum, p. 19. That section was invalidated in 1997 by Best v. Taylor Machine 

Works, supra. It is not the law of this state. 

Ford attaches three juror affidavits. They are not admissible and should not be considered. 

Plaintiff has brought a separate motion to strike these affidavits. No court may consider 

evidence of the method, motive or process by which a jury reached its result. Carroll v. 

Preston Trucking Co., Inc., 349 Ill. App. 3d 562 (1st Dist. 2004). To hold otherwise would 
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violate the sanctity of the jury and encourage those losing trials to exert ex parte undue 

influence on jurors. This cannot be tolerated in any meaningful system of justice. 

L. FORD'S #9, A MODIFIED VERSION OF IPI 12.01, WAS PROPERLY REFUSED. 

IPI 12.01 deals with “intoxication as negligence.” Timberlake was determined to be negligent 

at the summary judgment stage. There was no issue as to his negligence to be tried by our 

jury. Thus, there was no reason to give IPI 12.01. 

That did not deter Ford, however. It modified 12.01 to suggest that Timberlake's drunken 

driving should be considered on the percentage of responsibility, which the parties later 

agreed was related to causation, not how negligent he was.(Instruction Conference, 3/11 

p.m., pp. 63-80). As to Mr. Timberlake, the only issue was his percentage causal contribution 

to Jim Mikolajczyk's death. On that subject, his intoxication was irrelevant. 

Ford argues that the jury might have excused Timberlake's behavior because of his 

intoxicated state. That cannot be true. He was found liable and 60% to blame for Jim's death. 

Ford cites French v. City of Springfield, 5 Ill. App. 3d 368 (4th Dist. 1972). There, an issue 

was raised about the intoxication of plaintiff's driver. Unlike Mr. Timberlake, that driver's fault 

had not been adjudicated before trial. The failure to give 12.01 in that case has nothing to do 

with our issue. Ford suggests that the Timberlake percentage might have gone up had they 

been told that drinking was no excuse, but that is wrong and speculative. Ford needs to look 

no further than the closing argument of its co-defendant to see that Mr. Timberlake's drinking 

was never proffered as an excuse: 

Now, Mr. Timberlake failed to exercise ordinary care and the caution expected of a driver. 

This failure had horrific consequences. 

He acknowledged his mistakes that evening. He has acknowledged he caused the injuries. 

He fessed up to the mistakes and he's ready to accept your judgment.... 

The evidence clearly showed 

Mr. Timberlake caused injury. (Closing Argument, Mr. Ortyl, 3/15, p. 121). 

There is no authority supporting the modification that Ford made to 12.01. There is no 

authority supporting the use of 12.01 in a case where the driver's liability has been 

adjudicated by summary judgment. This court properly refused to give Ford's #9. Moreover, 

the court did not foreclose Ford from including Mr. Timberlake's intoxication in its final 

argument: 

THE COURT: The objection is going to be sustained. 

You're certainly free to argue and to argue to the jury that they're going to compare the 

conduct of Timberlake with the seat, however you want to phrase it, but they're going to 

know that, you know, through your closing argument that they're to compare that. 

Also, it's going to be covered at least to a certain extent in the issue -- the verdict 

form. (Instruction Conference, 3/9 p.m., p. 53). 

M. THE JURY WAS PROPERLY INSTRUCTED ON PROXIMATE CAUSE; FORD'S 

#10, IPI 12.04 MODIFIED, MISSTATED THE LAW AND WAS UNNECESSARY. 

IPI 12.04 is the concurring cause/sole proximate cause instruction. Its first paragraph makes 

it clear that the instruction applies when “some third person who is not a party to the suit may 
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have been to blame.” There was no such third person in our case. The blame laid at the feet 

of Ford and Timberlake, both parties to the case. 

The Notes on Use for the instruction are clear: 

This instruction should be used only where negligence of a person who is not a party to the 

suit may have concurred or contributed to cause the occurrence.... The second paragraph 

[the sole proximate cause language] should be used only where there is evidence tending to 

show that the sole proximate cause of the occurrence was the conduct of a third person. 

IPI, Civil 2005, p. 58. 

The court properly concluded that 12.04 does not apply in our case and should not be given. 

The form of Ford's modified instruction also made it inappropriate. The first paragraph 

speaks of “fault,” and whether the jury found Ford “at fault.” “Fault” is a misleading concept in 

the context of a strict product liability case. The focus is on the condition of the product, not 

the fault of those who design or manufacture it. (“Strict product liability is imposed without 

regard to traditional questions of privity, fault, or the user's ordinary negligence.” IPI, Civil 

2005, 400.00 Introduction, p. 528). Ford did not define “fault” and the jury would not have 

been able to reconcile that concept with plaintiff's true burden in the case, showing the 

product was unreasonably dangerous and a proximate cause of the death. 

Ford's #10 also misstated the law in its second paragraph. It asked the jury to evaluate 

whether the sole proximate cause was the “conduct of Timberlake and not that of 

Ford/Mazda.” It was not plaintiff's burden to prove that Ford'sconduct did anything here, so 

this instruction is wrong for this reason as well. 

The cases Ford cited do not support the use of this instruction. Korando v. Uniroyal, 159 Ill. 

2d 335, 345 (1994), deals with the admission of evidence of driving behavior by a non-

party. There is no discussion of instructions or sole proximate cause in the case. Petre v. 

Kucich, 331 Ill. App. 3d 935, 943 (1st Dist. 2002), discussed the need to admit evidence of 

the conduct of non-party health care providers to help support defendant doctor's sole 

proximate cause argument. No question was raised about instructions. Hernandez v. 

Paschen Contractors, Inc. 335 Ill. App. 3d 936 (1st Dist. 2002), simply holds that a plaintiffs 

conduct is relevant and admissible in a Structural Work Act case to help the defendant claim 

it did not cause plaintiff's injuries. No question about the 12.04 instruction, or the variant of 

that instruction that Ford tendered, was raised. McCarthy v. Kunicki, 355 Ill. App. 3d 957 (1st 

Dist. 2005), does not deal with concurring cause, sole proximate cause or 12.04. 

Ford's counsel had and used his opportunity to discuss causation in his argument to the jury. 

He suggested on multiple occasions that Mr. Timberlake was the sole proximate cause of the 

death. Ford was not inhibited in presenting its claim that the co-defendant was solely to 

blame and that Ford did not contribute to the death. The jury just did not believe it. That was 

not the fault of the instructions. 

N. PLAINTIFFS #10 WAS PROPER TO GIVE IN LIEU OF FORD'S #17 BOTH 

MODIFICATIONS OF IPI 41.03. 

Ford fails to explain how plaintiff's modified version of 41.03 is incorrect or prejudicial. It was 

necessary to modify 41.03 because the rights of Ford Motor Company and Mazda Motor 
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Corporation were not separate and distinct, while those of Mr. Timberlake were. There is no 

basis on which to say plaintiff's version was erroneous. 

O. THE VERDICT FORM AND SPECIAL INTERROGATORY GIVEN WERE 

APPROPRIATE. 

Ford makes the unfounded and incorrect statement that the court erred in using the verdict 

form plaintiff tendered, B45.03A, instead of the one Ford tendered, 600.14. The Notes on 

Use to 600.14 are clear: 

This verdict form is identical to IPI B45.03A with the exception of the addition of paragraph 

“Second” providing for findings for or against third-party defendants. For cases involving 

contribution counterclaims among defendants, tried concurrently with the plaintiff's claim, use 

B45.03A. 

IPI, Notes to Use to 600.14, p. 616. 

Plaintiff pointed out this exact language during the instructions conferences. Ford had no 

answer then, and raising this non-issue now is meritless. (Instruction Conferences, 3/11 

a.m., pp. 42-43; 3/11 p.m., pp. 9-14). There is no substantive difference in the instructions. 

The version this court used is not redundant like the one Ford tendered. 

This court gave plaintiff's special interrogatory as follows: 

Was the driver's seat of the Mikolajczyk car in an unreasonably dangerous condition that 

was a proximate cause of James Mikolajczyk's death? 

For inexplicable reasons, Ford complaints now that the interrogatory was wrong to give 

because it “repeated the error of several other instructions by referring to the unreasonably 

dangerous condition of the car or of the driver's seat, rather than the front seat 

design.” Memorandum, p. 23. The 400.01 instruction given to this jury, plaintiff's entire case, 

and plaintiff's closing argument made it plain that the unsafe condition of this vehicle was 

“the driver's seat was designed with inadequate strength.” Plaintiff believes this jury 

understood that the unreasonably dangerous condition of the car related to plaintiffs claim. 

The jury had no problem understanding or answering the interrogatory as phrased. The 

interrogatory plaintiff tendered was simple, concise, and its answer would test the verdict 

either way. For those reasons, it was appropriate to give the interrogatory. Ford's proposed 

interrogatories were improper in form, were redundant of plaintiff's interrogatory, and would 

not necessarily test the verdict. Ford's first interrogatory imposed on the plaintiff the burden 

to prove the seat design was both “defective” and “unreasonably dangerous.” It did not 

define defective, and that dual burden is not one that plaintiff bears under the settled IPI 

instructions on product liability. The second Ford interrogatory only asks whether the 

design was a proximate cause of the death. Plaintiff was required to prove that the 

unreasonably dangerous condition of the vehicle was a proximate cause of the death. An 

answer to the second interrogatory would not test the verdict since the design could be a 

proximate cause of the death without being unreasonably dangerous. 

The court exercised its discretion to choose the interrogatory that best suited the case. It did 

so. 

III. THE VERDICT IS NOT EXCESSIVE 
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Ford contends that the verdict is excessive and necessitates either a new trial or remittitur. 

The evidence at trial supports the jury's verdict. Ford's strategic choice not to object to 

plaintiffs damages evidence, not to cross-examine plaintiffs damages witnesses, and not to 

offer any contradictory testimony to plaintiffs damages evidence should not be rewarded by 

taking away the jury's verdict. This especially holds true where Ford chose not to object to 

plaintiff's closing argument, and chose not to address plaintiff's request for damages in its 

closing argument. 

A. THE EVIDENCE AT TRIAL SUPPORTS THE JURY'S VERDICT. 

Jim Mikolajczyk died at age 46. According to Life Tables in evidence, his life expectancy was 

31.9 years. Jim was survived by his wife of 19 years, Connie, his 14 year old son, Adam, and 

his 10 year old daughter, Beth. The jury was properly instructed that “where a decedent 

leaves widow and children the law recognizes a presumption that widow and children have 

sustained some substantial pecuniary loss by reason of the death.” Plaintiffs Instruction 

19D; I.P.I. 31.04; Balzekas v. Looking Elk, 254 Ill. App. 3d 529, 537 (1st Dist. 1993). Ford 

offered no evidence to counter this presumption, nor did it ask a single question of Connie, 

Adam or Beth on cross-examination. 

The jury heard from Connie how she fell in love with Jim on their second date. (Connie, 3/4 

p.m., pp. 82-3). Adam described to the jury how Connie and Jim expressed their love for 

each other by holding hands while driving in the car, and dancing together in the 

kitchen. (Adam, 3/4 p.m., p. 69). Beth told the jury how her mom and dad sang to each other 

and enjoyed reading the paper together. (Beth, 3/3 p.m., pp. 71-2). Now, Connie is under the 

stress of doing a two-person job by herself. (Adam, 3/4 p.m., p. 77). She is more serious 

than she has ever been. (Id.). 

Connie described her loss of society as follows: 

Each and every day you miss him. You long for him. It never changes. It marks who you are 

wherever you are. He was my best friend then. He continues to be my best friend now. He 

was the kindest, most wonderful person I had ever met and have ever met and every happy 

thing there is sadness. Even the mundane, enjoying a piece of chocolate, going for starlit 

walk, looking at the colors in the fall that you enjoyed with him, it's not the same. The 

enjoyment is gone. Not to say that I don't love my children or that I don't have friends, but it's 

just not the same. 

(Connie, 3/4 p.m., p. 104). 

Jim was a wonderful father to their two children, and always had time for them no matter how 

tired he was after work.(Connie, 3/4 p.m., p. 84). The jury saw a picture of Jim and the kids 

making the universal sign for “I love you,” which the family signed to each other every day as 

he drove off to work. (Connie, 3/4 p.m., p. 89). The family did everything together, from fun 

activities to household chores. (Adam, 3/4 p.m., p. 67; Connie 3/4 p.m., pp. 97-8). Adam 

described for the jury how the family always waited for Jim to return home from work for 

dinner so they could eat as a family.(Adam, 3/4 p.m., p. 67). Every morning Jim would tell his 

children to make sure to learn something at school that day, and every evening he would ask 

them what they learned and discuss each other's day. (Beth, 3/3 p.m., p. 71; Adam, 3/4 p.m., 
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p. 68). On Saturdays, the family would clean the house together, and then go to the movies 

and to dinner.(Beth, 3/3 p.m., p. 72). Sundays were spent as a family with a trip to church, 

breakfast at home, house and schoolwork, and then renting a movie at night. (Id.). 

Adam appeared to handle his father's death well to outside observers, but at home he acted 

out on his anger.(Connie, 3/4 p.m., pp. 99-100). He was always angry, put his fist through 

the wall, and broke doors. (Id.). With months of counseling, Adam was able to deal with his 

anger. (Id.). Jim was an enormous influence on Adam's life. He spent time coaching and 

playing baseball and basketball with Adam. (Adam, 3/4 p.m., p. 70). Jim was Adam's golf 

partner.(Id.). Most importantly, Adam and Jim shared a love of science that led to nightly 

discussions between father and son.(Adam, 3/4 p.m., pp. 71-2). Adam attributes his current 

course of study at Notre Dame, pre-med, to their shared interest in science. (Id.). Since Jim's 

death, Adam no longer has Jim to help guide him as he continues his medical education. 

Adam was forced into manhood at age 14 when he took over for Jim as the man of the 

house. (Adam, 3/4 p.m., p. 78). 

According to Adam: “Beth loved my dad horribly and she talked to him about 

everything. She...couldn't go to bed if he didn't sing to her at night. They were best 

friends.” (Adam, 3/4 p.m., p. 69). Beth and Jim were always together, and Jim would do 

anything she asked. (Beth, 3/3 p.m., p. 73). Jim gave Beth advice, and studied and played 

with her.(Id.). Most importantly, Jim made Beth feel safe. (Beth, 3/3 p.m., p. 74). He sang 

“You are my sunshine” to Beth every night at bedtime. (Id.). 

Beth is constantly afraid since her father's death. (Connie, 3/4 p.m., p. 101). Even at age 15, 

Beth is Connie's constant companion. (Id.). She has turned her room into a shrine for her 

father. (Connie, 3/4 p.m., p. 102). Adam described Beth as the stereotypical “daddy's 

girl.” (Adam, 3/4 p.m., p. 68). Now, Beth is an introvert. (Adam, 3/4 p.m., p. 77). She is so 

afraid that something is going to happen to her family that she props chairs under the doors 

at night.(Id.). 

B. FORD MUST LIVE WITH ITS STRATEGY TO IGNORE DAMAGES. 

Ford made the strategic decision not to ask a single question of Connie, Adam or Beth. Ford 

did not object to any of plaintiff's damages evidence concerning loss of society. In closing, 

plaintiff's counsel reminded the jury of the evidence it had heard and asked them to return a 

verdict of $27 million, $25 million of which represented loss of society. (Closing Argument, 

Mr. Pfaff, 3/15, p. 57). After hearing all of the evidence, the jury did just that. Ford said 

nothing in closing regarding plaintiffs counsel's suggestion that the jury award $27 million, 

nor did it suggest a fair and reasonable award to the jury. By failing to object to plaintiffs 

request for $27 million, and by failing to present any evidence or argument to address 

damages, Ford waived any objection to the amount awarded by this jury. Lawler v. MacDuff, 

335 Ill. App. 3d 144, 149 (2nd Dist. 2002)(objection to erroneous jury instruction waived 

when party fails to tender and argue for an alternate instruction to the trial court); Perez v. 

Hartmann, 187 Ill. App. 3d 1098, 1108 (1st Dist. 1989)(failure to argue to trial court that party 

was prejudiced by reference to barred EKG strip in exhibits constituted waiver). 

C. THE JURY'S VERDICT DOES NOT NECESSITATE A NEW TRIAL 
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Ford suggests that this court should look at the size of other awards for loss of society and 

determine that this award is too high. Memorandum, pp. 33-6. Illinois law holds just the 

opposite. The “clear weight of Illinois authority” rejects the “comparison” concept. Velarde v. 

Illinois Central R.R. Co., 354 Ill.App.3d 523, 543 (1st Dist. 2004)($28 million non-economic 

damages award upheld for driver, $15.5 million non-economic damages award upheld for 

passenger);Richardson v. Chapman, 175 Ill.2d 98, 114 (1997)($10.2 million non-economic 

award upheld for driver); Barry v. Owens-Corning Fiberglas Corp., 282 Ill. App. 3d 199, 207 

(1st Dist. 1996)($11.85 million non-economic award upheld); See also Barton v. Chicago and 

North Western Transp. Co., 325 Ill.App.3d 1005 (1st Dist. 2001)($28 million non-economic 

damages award upheld); Hansen v. Baxter, 309 Ill. App. 3d 869, 886 (1st Dist. 2000)($18 

million non-economic award upheld) aff'd 198 Ill. 2d 420 (2002). 

Determining the amount of damages is the function of the trier of fact. Jones v. Chicago 

Osteopathic Hospital, 316 Ill. App. 3d 1121, 1138 (1st Dist. 2000). This important principle is 

evidenced in the Seventh Amendment to the Constitution of the United States, which states: 

In suits at common law, where the value in controversy shall exceed twenty dollars, the right 

to trial by jury shall be preserved, and no fact tried by a jury, shall be otherwise re-examined 

in any Court of the United States, than according to rules of the common law. 

The jury's award of damages must not be disturbed unless is obvious that the award is the 

result of passion and prejudice and the amount falls outside the limits of fair and reasonable 

compensation and shocks the conscience of the court. DeYoung v. Alpha Construction Co., 

186 Ill. App. 3d 758, 767 (1st Dist. 1989). The First District Appellate Court described its 

reluctance to tamper with damages awards in Barry as follows: 

“Reviewing courts rarely disturb jury awards. For good reason. We are in no better position 

to judge the appropriate amount of a verdict than are the 12 people who see and hear the 

arguments and the evidence. They use their combined wisdom and experience to reach fair 

and reasonable judgments. We are neither trained nor equipped to second-guess those 

judgments about ... familial losses incurred by other human beings. To pretend otherwise 

would be sheer hubris.” Barry v. Owens-Corning Fiberglas Corp., supra at 207. 

Judge Anthony Bosco presided over the DeYoung trial. As in the case at bar, defendants 

filed a post-trial motion alleging that the damages awarded were excessive and that 

defendants were entitled to a new trial. In denying defendants' motion, Judge Bosco astutely 

stated: 

[The jurors] were very careful and deliberate in their attention to the offerings of evidence, to 

the remarks of counsel, to the rules of the court, and to all the goings-on in the trial...I think 

they made an excellent effort to try to obey all the orders of this court, to follow the rules of 

this court and to really immerse themselves into their office of jurors, to really absorb what 

was going on. I am asked to substitute my judgment for theirs. I'm no better than those 

twelve. I can't put a value on this case better than they. If I were to grant a new trial on 

damages only, what would I be doing? Would I be saying that it's possible that you can get a 

better group of twelve? I don't know. Is it possible to get a worse group of twelve? I don't 

know. But we had those twelve, and they certainly satisfied me, they convinced me that they 
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were responsive to the evidence and that's all I have to be aware of. If I am convinced as I 

am that these twelve people were, in fact, responsive to the evidence and their efforts ruled 

[sic] in that verdict even though it be in the millions then who am I to set that verdict aside, 

why am I better than twelve of them, I am not. DeYoung v. Alpha Construction Co., supra at 

755-756. 

The Mikolajczyk jury was similarly attentive and conscientious. 

Ford alleges that “[e]vidently, as a result of outrage regarding Timberlake's drunken 

behavior, the jury assessed a punitive verdict that took the form of the intangible loss of 

society aspect of the wrongful death award.” Memorandum, p. 36, et seq. Each citation to 

“grossly negligent” conduct reflects evidence Ford offered over Plaintiffs' objection. Counsel 

for Ford best summarizes the fallacy of Ford's post trial argument: 

MR. COLEMAN: I haven't had a chance to talk to Mr. Boyle yet, your Honor, and I don't think 

he's read the transcript. I see that the lawyers stipulated to the fact that the blood-alcohol 

level was 2.48 I think or .248. I think that that plea has got to go in. That's maybe argument 

for another day, but if we get the plea in, your Honor, with, you know, the fact that this man 

was intoxicated, I don't intend to go after Alvarez or anybody else, and I have to talk to Mark 

about it, your Honor, but I don't want to, you know, as Mr. Pfaff would say pile on Mr. 

Timberlake because my concern obviously is that the jury gets aggravated with him and 

returns a huge verdict, and if we get caught in that mess like we did in Carrillo, that's not 

going to do us any good either, so we want the intoxication in, but we don't want to pile it up. 

(3/1 p.m., pp. 136-7). 

Ford made the strategic choice to “pile it up.” Ford offered the evidence regarding Mr. 

Timberlake's intoxication, his failure to apply his brakes, and his giggling at the scene after 

the collision. Ford cross-examined Dr. Saczalski regarding the “frightening severity” of the 

impact. Ford's strategy failed. It should not now benefit from its unsuccessful choice to attack 

Mr. Timberlake, whose fault was determined prior to trial, in Ford's failed effort to elevate his 

percentage of fault. 

Ford alleges that this court erred in refusing to issue IPI 31.07. Memorandum, p. 40. Ford 

cites to no evidence in the record of grief or sorrow. With regard to poverty or wealth, Ford 

did not object to any of the evidence cited in this section of its brief. Further, Ford's motion 

does not clearly state whether it was harmed by possible inferences of poverty, or inferences 

of wealth. Ford notes that Connie works as a school secretary, and that Adam received a full 

academic scholarship to Notre Dame. Any argument that the jury rewarded the Connie for 

being gainfully employed and not having to pay for Adam's college must fail. 

D. REMITTITUR IS NOT PROPER HERE. 

Ford's final request with regard to damages is for a “substantial remittitur” of the loss of 

society award to a maximum of $6 million It cites no basis in the record for that amount. The 

argument presented by Ford is contrary to both our law and the concept of fundamental 

fairness. Plaintiffs and defendants were permitted to present their arguments to a jury. Both 

sides were entitled to address the arguments of the other. Ford chose not to address the 
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amount of damages with the jury, but opted to wait to see the outcome before raising the 

issue. 

While Illinois law recognizes that remittitur may be appropriate in certain limited 

circumstances, the courts of Illinois does not favor remittitur nor may it be considered in the 

fashion suggested by Ford. In Dahan v. U.H.S. of Bethesda, Inc., 295 Ill. App. 3d 770, 782 

(1st Dist. 1998), the First District Appellate Court reversed a trial court's decision to remit a 

small portion of a substantial jury award, stating that: “[A] trial judge does not have the power 

to speculatively and gratuitously negate a jury's verdict; rather, a basis in fact, evidenced by 

the record, must exist showing the award was erroneous or was the result of prejudice or 

passion before it can be reduced.” The trial court had articulated no basis for reducing the 

jury's award. The Appellate Court held that remittitur was improperly granted. Similarly, in 

the case at bar, Ford has not provided this court with any specific, articulated basis for 

reducing this verdict. See alsoMedina v. City of Chicago, 238 Ill. App. 3d 385, 396 (1st Dist. 

1992)(remittitur reversed); Batterton v. Thurman, 105 Ill. App. 3d 798, 804-5 (3rd Dist. 

1982)(remittitur reversed). 

The evidence in the record fully supported the damages this jury awarded to plaintiff. In 

seeking remittitur, it is Ford's obligation to show the court where the verdict exceeds the 

proven damages. To warrant remittitur, the verdict must be excessive. Defendants have not 

and cannot direct this court to any reason why the verdict here exceeds what plaintiff 

proved. Remittitur is unwarranted. 

IV. TESTIMONY REGARDING OTHER SIMILAR OCCURRENCES WAS PROPERLY 

ADMITTED. 

A. OTHER SIMILAR OCCURRENCES ARE RELEVANT AND ADMISSIBLE 

Evidence of similar occurrences or injuries involving the same or substantially similar 

products may be admissible to establish that the product is defective. Bass v. Cincinnati, 

Inc., 180 Ill. App. 3d 1076, 1081 (1st Dist. 1989); Rucker v. Norfolk & W. Ry. Co., 77 Ill. 2d 

434, 440-1 (1979). The incidents need not be identical, just substantially similar.Carrillo v. 

Ford Motor Co., supra at 967-968; Gowler v. Ferrell-Ross Co., 206 Ill. App. 3d 194, 202 (1st 

Dist. 1990). InCarrillo, the trial court's decision to allow OSI evidence was affirmed. Id. The 

foundation for the two OSI's in Carrillowas established by Dr. Saczalski, plaintiffs expert in 

this case as well. Because plaintiff met the foundation, Debbie Newman and Sandy Hensler 

were allowed to testify regarding their rear impact collisions. The evidence of substantial 

similarity between Lydia Carrillo's collision and those of Debbie Newman and Sandy Hensler 

was essentially that: 1) the injured person was hit from behind; 2) the injured person was 

sitting in a “yielding” seat that the experts agreed would act similarly in a rear impact; 3) the 

seats collapsed; and 4) the injured person suffered serious injury due to an impact with an 

object or component in the rear of the vehicle. Id. On appeal, Ford argued unsuccessfully 

that: 1) the incidents were not substantially similar because Lydia Carrillo was driving a 1991 

Explorer, while Debbie Newman and Sandy Hensler were driving Aerostar minivans, and 

Lydia's collision was more severe; and 2) the evidence was emotionally charged and served 

http://www.rosenfeldinjurylawyers.com/
http://www.rosenfeldinjurylawyers.com/
https://a.next.westlaw.com/Link/Document/FullText?findType=Y&serNum=1998077211&pubNum=435&originatingDoc=I834181c1d0d611ddbc7bf97f340af743&refType=RP&fi=co_pp_sp_435_782&originationContext=document&transitionType=DocumentItem&contextData=(sc.Search)#co_pp_sp_435_782
https://a.next.westlaw.com/Link/Document/FullText?findType=Y&serNum=1998077211&pubNum=435&originatingDoc=I834181c1d0d611ddbc7bf97f340af743&refType=RP&fi=co_pp_sp_435_782&originationContext=document&transitionType=DocumentItem&contextData=(sc.Search)#co_pp_sp_435_782
https://a.next.westlaw.com/Link/Document/FullText?findType=Y&serNum=1992198225&pubNum=435&originatingDoc=I834181c1d0d611ddbc7bf97f340af743&refType=RP&fi=co_pp_sp_435_396&originationContext=document&transitionType=DocumentItem&contextData=(sc.Search)#co_pp_sp_435_396
https://a.next.westlaw.com/Link/Document/FullText?findType=Y&serNum=1992198225&pubNum=435&originatingDoc=I834181c1d0d611ddbc7bf97f340af743&refType=RP&fi=co_pp_sp_435_396&originationContext=document&transitionType=DocumentItem&contextData=(sc.Search)#co_pp_sp_435_396
https://a.next.westlaw.com/Link/Document/FullText?findType=Y&serNum=1982117998&pubNum=435&originatingDoc=I834181c1d0d611ddbc7bf97f340af743&refType=RP&fi=co_pp_sp_435_804&originationContext=document&transitionType=DocumentItem&contextData=(sc.Search)#co_pp_sp_435_804
https://a.next.westlaw.com/Link/Document/FullText?findType=Y&serNum=1982117998&pubNum=435&originatingDoc=I834181c1d0d611ddbc7bf97f340af743&refType=RP&fi=co_pp_sp_435_804&originationContext=document&transitionType=DocumentItem&contextData=(sc.Search)#co_pp_sp_435_804
https://a.next.westlaw.com/Link/Document/FullText?findType=Y&serNum=1989041153&pubNum=435&originatingDoc=I834181c1d0d611ddbc7bf97f340af743&refType=RP&fi=co_pp_sp_435_1081&originationContext=document&transitionType=DocumentItem&contextData=(sc.Search)#co_pp_sp_435_1081
https://a.next.westlaw.com/Link/Document/FullText?findType=Y&serNum=1989041153&pubNum=435&originatingDoc=I834181c1d0d611ddbc7bf97f340af743&refType=RP&fi=co_pp_sp_435_1081&originationContext=document&transitionType=DocumentItem&contextData=(sc.Search)#co_pp_sp_435_1081
https://a.next.westlaw.com/Link/Document/FullText?findType=Y&serNum=1979136178&pubNum=439&originatingDoc=I834181c1d0d611ddbc7bf97f340af743&refType=RP&fi=co_pp_sp_439_440&originationContext=document&transitionType=DocumentItem&contextData=(sc.Search)#co_pp_sp_439_440
https://a.next.westlaw.com/Link/Document/FullText?findType=Y&serNum=1979136178&pubNum=439&originatingDoc=I834181c1d0d611ddbc7bf97f340af743&refType=RP&fi=co_pp_sp_439_440&originationContext=document&transitionType=DocumentItem&contextData=(sc.Search)#co_pp_sp_439_440
https://a.next.westlaw.com/Link/Document/FullText?findType=Y&serNum=1990129475&pubNum=435&originatingDoc=I834181c1d0d611ddbc7bf97f340af743&refType=RP&fi=co_pp_sp_435_202&originationContext=document&transitionType=DocumentItem&contextData=(sc.Search)#co_pp_sp_435_202
https://a.next.westlaw.com/Link/Document/FullText?findType=Y&serNum=1990129475&pubNum=435&originatingDoc=I834181c1d0d611ddbc7bf97f340af743&refType=RP&fi=co_pp_sp_435_202&originationContext=document&transitionType=DocumentItem&contextData=(sc.Search)#co_pp_sp_435_202


 

Courtesy of RosenfeldInjuryLawyers.com | (888) 424-5757 23 

only to inflame the jury. Id. The First District Appellate Court rejected Ford's arguments and 

affirmed. 

Here, plaintiff offered 20 OSI's for admission. All of the OSI's offered by plaintiff were 

substantially similar to the Mikolajczyk collision, in that: 1) the injured person was hit from 

behind; 2) the injured person was sitting in a “yielding” seat that the experts agreed would act 

similarly in a rear impact (or behind such a seat); 3) the seats collapsed; and 4) the injured 

person suffered serious injury as a proximate result of the collapsed seat. The court, in its 

discretion, allowed only three: Teeters, Potter and Bitters. 

In product liability actions, testimony as to reasonably similar occurrences is admissible to 

establish that the cause of each accident was a dangerous or unsafe condition. Cleary and 

Graham's Handbook of Illinois Evidence, 7th ed., p. 182. Evidence from incidents that 

occurred under different circumstances may be of more probative value than evidence that is 

restricted to identical circumstances. Variation in circumstance allows the jury to see how the 

product held up when exposed to various factors. Preclusion of such evidence prevents the 

jury from learning how the product performed under the diverse conditions under which both 

people and products must function. 

In Rucker v. Norfolk & W. Ry., 77 Ill. 2d 434 (1979), plaintiffs decedent was killed when a 

petroleum gas tank car exploded after being punctured by a coupler. At trial, plaintiff 

introduced 42 examples of tank cars being punctured, although 16 were punctured by means 

other than a coupler. The Supreme Court upheld the trial court's admission of all 42 incidents 

because they went to show the susceptibility of the tank cars to puncture. Id. at 441. 

Thus, Ruckerlooked at the dangerous condition in question (the susceptibility to puncture) to 

determine the similarity of the proffered incidents. 

Following Rucker, Illinois courts have continued to look at the nature of the defect in 

determining the similarity of the incidents. In Schaffner v. Chicago & Northwestern Transp. 

Co., 129 Ill. 2d 1, 39 (1989), plaintiff sued the bicycle manufacturer after the front wheel of 

his bicycle became disengaged while crossing a railroad track. The court admitted evidence 

of 131 incidents of wheel disengagement that occurred on bicycles that were not equipped 

with a positive retention device. Id at 39. The testimony was properly received to show that 

the design of the bicycle was unreasonably dangerous. 

In Doyle v. White Metal Rolling and Stamping Corp., 249 Ill. App. 3d 370, 383 (1st Dist. 

1993), plaintiff sued a stepladder manufacturer. At trial, plaintiffs witness testified that he fell 

off a similar ladder that was five feet high and set on solid ground. Admission of the 

testimony was upheld on appeal. Similarly, in Biehler v. White Metal Rolling & Stamping 

Corp., 65 Ill. App. 3d 1001 (3rd Dist. 1978), plaintiff brought a product liability suit after the 

ladder he was using tipped over. The trial court excluded two of plaintiff's witnesses who 

were going to testify concerning similar occurrences. The exclusion constituted reversible 

error. Id. at 1002. 

To show that a cracking mill was unreasonably dangerous, the trial court allowed evidence of 

similar incidents at other plants. Gowler v. Farrel-Ross Co., supra. Plaintiff's hand was 

caught in the rollers of a running nip in a cracking mill. In order to show that the design 
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defects of the Ross running nip made it unreasonably dangerous, plaintiff introduced 

evidence of other injuries involving the machine. The admission was upheld on appeal, since 

the incidents occurred when the injured parties' hands were in the nip when it turned on. The 

court held that since the injuries arose from the same defect, the other occurrences were 

sufficiently similar. Id. at 105. 

Moore v. Jewel Tea. Co. 116 Ill. App. 2d 109, 129 (1st Dist. 1969) aff'd 46 Ill. 2d 288, was 

a product liability case involving unopened cans of exploding Drano. The Appellate Court 

found that evidence of three prior events in which an unopened Drano can exploded was 

competent to show the common cause of the accidents was a dangerous and unsafe thing. 

A. TEETERS, POTTER & BITTERS ARE SUBSTANTIALLY SIMILAR. 

Plaintiffs expert witnesses, Dr. Ken Saczalski and Dr. Joseph Burton, gave opinion testimony 

that the OSI's were substantially similar to the Mikolajczyk occurrence. All of the offered 

OSI's were collisions that either Dr. Saczalski or Dr. Burton personally investigated. They 

relied on their investigations, their experience, and the materials they reviewed in those 

cases to determine that those events were substantially similar to the Mikolajczyk 

occurrence. 

Dr. Burton testified that Ms. Teeters was a belted front passenger in a 1998 Ford 

Escort. (Burton, 2/28 p.m., pp. 95-7). Her Escort was hit from the rear at a delta v of 

approximately 30 mph, and her seat collapsed. (Id.). She ramped up the seat, struck her 

head in the rear seat area, and died. (Id.). Based upon the facts from his investigation, Dr. 

Burton opined that the Teeters collision was substantially similar to the Mikolajczyk collision. 

Dr. Saczalski established that the collisions involving Ms. Potter and Ms. Bitters were 

substantially similar to the Mikolajczyk collision. (Saczalski, 3/1 p.m., pp. 91-4). Ms. Potter 

was the belted driver of a 1997 Ford Escort, the rear of which hit a tree. (Saczalski, 3/1 p.m., 

pp. 91-2). Her seat collapsed during the impact, she ramped up the seat, and her body 

struck the rear seat seatback. (Id.). As a result, Ms. Potter suffered a severe spinal cord 

injury and paralysis.(Id.). 

Ms. Bitters was the driver of a mid-80's Ford Escort involved in a rear impact. (Saczalski, 3/1 

p.m., pp. 93-4). Her seat collapsed during the impact, she ramped up the seat, and impacted 

the rear seat seatback. (Id.). Ms. Bitters also suffered a severe spinal cord injury and 

paralysis from the impact with the rear seat seatback. (Id.). 

Ford's claim that these occurrences are not substantially similar because they do not all 

involve 1991-1996 Ford Escort 3-door hatchbacks is disingenuous. Mr. Burnett, Ford's 

design analysis engineer, admitted that in high-speed rear impacts, all Escort seats from 

1981 through 1996 would perform similarly. (Burnett, 3/14 a.m., pp. 10-1). Both Mr. Burnett 

and Andrew Levitt, Ford's retained seat design expert, stressed to the jury that the front 

seats in all Ford passenger vehicles performed similarly to almost every other car on the 

market, regardless of manufacturer. (Burnett, 3/4 a.m., pp. 46-7; 3/4 p.m., pp. 11, 51; 3-14 

a.m., p. 72; Levitt, 3/10 a.m., p. 89). 

Plaintiff adequately proved the substantial similarity of the Teeters, Potter, Bitters and 

Mikolajczyk collisions. Plaintiff offered evidence of seventeen other occurrences that the 
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court could properly have admitted, but chose not to do so.(Burton, 2/28 p.m., pp. 3-16; 

Saczalski, 3/4 p.m., pp. 111-2). 

V. THE COURT DID NOT ERR BY DENYING FORD'S MOTION TO BAR TESTIMONY OF 

SHUJI KUMANO. 

Ford alleges that this court should have barred the testimony of Shuji Kumano, Mazda's 

corporate representative, because his testimony was “irrelevant, cumulative, and the 

purpose for which he was called was improper.” Ford Motion, p. 17. As the only Mazda 

witness who testified at trial, Mr. Kumano was hardly a cumulative witness. His testimony 

was relevant to show that: 1) the jury could assess whether the seat was unreasonable 

dangerous by looking at the kinematics of a test; 2) a safe seat is one which keeps the 

occupant in the seat throughout the collision sequence; and 3) Mazda destroyed evidence 

that likely would have supported Plaintiff's claim that the CT-20 seat was unsafe. 

In his opening statement, counsel for Ford told the jury that they could not just look at the 

videos showing what happened to dummies in rear impacts to determine whether or not a 

seat was safe. (Opening Statement, Mr. Boyle, 2/27 a.m., pp. 79, 94). He said: 

I just saw videos and they look bad. You can't let your eyes make the decision for you. You 

have to listen to the science, listen to what happens in a rear impact, listen to the aspects of 

how a seat can hurt you to be able to understand how this seat performs. (Opening 

Statement, Mr. Boyle, 2/27 a.m., p. 79). 

Mr. Kumano directly contradicted counsel's opening statement. Mr. Kumano admitted that 

dummy movements during a test are a good tool to evaluate safety in an impact. (Kumano, 

3/3 a.m., pp. 64-5). 

Plaintiff claimed that a safe seat was one that would keep its occupant within the seat 

throughout the collision sequence. Ford refused to admit to that characteristic. Mr. Kumano 

admitted as much during his testimony. (Kumano, 3/3 a.m., p. 57). 

Mazda produced grainy footage of the only test performed on the seat at issue by Mazda or 

Ford. The film contained only two views, rather than the expected six views. Mr. Kumano 

admitted that more film was taken of the test, but that Mazda had discarded it. (Kumano, 3/3 

a.m., pp. 22, 56). 

Shuji Kumano's testimony was relevant to the above issues. He was properly called as the 

Mazda corporate representative. He was the only witness from Mazda to testify. It was 

Mazda who chose Mr. Kumano as a witness to respond to plaintiffs Rule 206(a)(1) notice of 

deposition. Mazda had ample opportunity to replace Mr. Kumano and substitute another 

witness to talk about those subjects, but elected not to do so. Again, Mazda must live with 

the consequences of its strategic choices. 

This court did not err in allowing Plaintiff to call Mr. Kumano, or in allowing the certified 

Japanese interpreter hired by Plaintiff to interpret for Mr. Kumano until it was evident that she 

could not do so effectively in the courtroom environment. The court appropriately allowed 

Ford's interpreter to step in at that point. 

VI. TEST VIDEOS WERE PROPERLY ALLOWED FOR IMPEACHMENT. 
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Ford claims that this court erred by allowing plaintiff to cross-examine Mr. Burnett and Dr. 

Corrigan with test videos.Ford Motion, pp. 14-5. Ford has waived any objection to the use of 

these videos in cross-examination. It was Ford who established the ground rules for 

impeachment with test videos in this case. During plaintiff's case-in-chief, Ford sought to 

cross-examine Dr. Saczalski with a test video of the BMW car-to-car crash test. (Saczalski, 

3/1 p.m., pp. 74-6; 3/2 a.m., pp. 62-8). Ford argued successfully to the court that an expert 

witness could be cross-examined with any test video he had seen and asked whether the 

test affected his opinion. (Id.). The court accepted Ford's argument, and informed all parties 

that those would be the ground rules for this trial. The court cited two cases in support of its 

decision, Yager v. Libretti, 273 Ill. App. 3d 960, 966 (1st Dist. 1995); and Rios v. City of 

Chicago, 331 Ill. App. 3d 763, 773-4 (1st Dist. 2002). (Saczalski, 3/2 a.m., pp. 62-8). Ford 

cross-examined Dr. Saczalski with the BMW test even though he did not rely on it for his 

opinions in the case. 

In Ford's case-in-chief, plaintiff cross-examined Mr. Burnett with Plaintiff's Exhibit 1127-

7 (Burnett, 3/10 p.m., pp. 95-101), and cross-examined Dr. Corrigan with Plaintiff's Exhibit 

245C (Corrigan Evid. Dep., pp. 252-8). Plaintiff did this in the same manner that Ford cross-

examined Dr. Saczalski with the BMW test. This manner of cross-examination was within the 

court's discretion to allow. If it was not proper for plaintiff to conduct the cross-examination of 

Ford's witnesses using those tests, that “error” was induced by and taken advantage of by 

Ford in its cross-examination of Dr. Saczalski. What's sauce for the goose is sauce for the 

gander. A party may not complain of a practice it induced the court to follow. 

VII. STRONGER SEAT DESIGNS WERE PROPRELY ADMITTED. 

Ford claims that evidence of seat designs stronger than the 1996 Ford Escort should not 

have been admitted because Ford did not contest feasibility. Ford Motion, pp. 15-6, 18. Ford 

did not admit feasibility. Indeed, plaintiffs motion for directed verdict on the issue of 

feasibility, and her motion to bar argument regarding “state of the art” evidence in rebuttal to 

feasibility, were denied because Ford did not admit feasibility. (3/14 p.m., pp. 175-181). 

Plaintiff is permitted to show alternative designs of the product in question. Strong seats are 

alternative design that plaintiff proffered. Ford rebutted this with evidence that most cars on 

the road contained “yielding” seats. (Burnett, 3/4 a.m., pp. 46-7; 3/4 p.m., pp. 11, 51; 3-14 

a.m., p. 72; Levitt, 3/10 a.m., p. 89). Ford argued that yielding seats were safer than strong 

seats. Ford's witnesses turned a blind eye to the numerous seats in production vehicles that 

acted as strong seats in rear impacts: police vehicles with cages, taxicabs with cages, 

standard cab pick-up trucks, belt-integrated seats, rear seats in sedans. Ford also argued 

that strong seats posed an undue risk of injury to their occupants. 

To counter Ford's arguments, Plaintiff offered the strong seat evidence; i.e. Trooper Davis 

and similar police vehicles with cages. Dr. Saczalski's and Dr. Burton's knowledge and 

experience with such real world evidence was also relevant to their qualifications. 

VIII. THE COURT DID NOT ERR WITH REGARD TO THE BMW CAR-TO-CAR TEST. 

Ford spent one paragraph of its motion alleging that this court erred by refusing to admit the 

BMW car-to-car test as substantive evidence. Motion, p. 16. Ford makes no citation to the 
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trial transcript or supporting case law. Dr. Saczalski and Mr. Burnett discussed the BMW car-

to-car test at length. Ford attempted to use the BMW car-to-car test to discredit Dr. 

Saczalski. The jury heard substantive evidence regarding that test from Mr. Burnett. There 

was no error in the manner that the evidence of the BMW test was treated. 

IX. CONCLUSION 

Ford lost this case because of an inherent flaw in its product, not because of any trial error, 

cumulative or otherwise. Plaintiffs proved that the Escort's front seat was designed with 

inadequate strength. The seat would break when subjected to a reasonably foreseeable 

impact, sending its occupant flying into the rear of the vehicle. That caused what occurred 

both here and in the other instances. The seat defect also presented a risk of injury or death 

to anyone sitting in the back seat. 

Ford's main defense was its claim that a seat strong enough to protect Jim might cause 

injuries to drivers in other impacts, e.g. those out of position or involved in low speed 

accidents. In other words, Ford contended the stronger seat plaintiff wants is actually 

dangerous. But strong (not rigid) seats are all around us, and they work. All the seats in 

standard cab pick-up trucks, and half of the seats in all cars, i.e., the rear seats, are strong 

seats of the type Jim deserved in his Escort. Everyone agreed those stronger seats would 

not fail and catapult occupants rearward. There was no evidence that those stronger seats 

were causing the kinds of injuries Ford tried to link to strong front seats in this trial. Given all 

that, Ford should not have been surprised when it lost this trial. 

Ford followed its strategy of blaming Mr. Timberlake as the sole cause to a “T” but this did 

not work. Throughout the case, Ford tried to make the point that Mr. Timberlake was the sole 

cause of this tragedy. Ford was able to present all its evidence to the jury. Ford has not 

complained in its lengthy motion and memorandum of one single piece of evidence that it 

was prohibited from presenting at trial. The version of the truth that Ford presented to the 

jury was simply not believed by an impartial group of 12 jurors. 

Ford, like any party, was not entitled to a perfect trial but only to a fair trial. McShane v. 

Chicago Investment Corporation, 235 Ill. App. 3d 860, 879 (1st Dist. 1992). This was as 

close to a perfect trial as possible. A new trial should not be granted where, as here, there is 

evidence to support the outcome and the losing party received a fair trial. Roberts v. Sisters 

of St. Francis Health Services, Inc., 198 Ill. App. 3d 891, 904 (1st Dist. 1990). The issue was 

actually quite simple, i.e., whether a seatback that failed under the stress of a foreseeable 

rear impact was unreasonably dangerous. Every possible argument on that point found its 

way to the jury, and nothing suggests that the jurors did not understand their duty or the 

manner in which they were to carry out that duty. 

Ford chose the path of not discussing damages at all during trial, putting all their chances on 

winning liability. Ford was within its rights to try to hit a home run on liability with this jury. 

However, it cannot complain when it struck out and the jury awards what plaintiff reasonably 

requested. The damages awarded and the allocations of percentage responsibility were 

reasonable and based on the evidence. 
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Ford wishes to change forty years of product liability law in this state. Its novel and 

unfounded arguments should be rejected out of hand. Plaintiff followed established Illinois 

precedent and instructions that have never been criticized in presenting her case. The court 

correctly instructed our jury on all relevant topics. 

Plaintiff respectfully requests that all post trial relief be denied. 

Respectfully submitted, 
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