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Post Trial Motion 

Debra L. Bachman, as Mother and Legal, Guardian of the Estate and Person of Danielle, L. 

Bachman, a disabled person, and Danielle L., Bachman, Individually, Plaintiffs, William T. 

Cacciatore, Attorney for Plaintiffs, 321 W. State St., Suite 900, Rockford,IL 61101, (815)965-

7500 

NOW COME the Plaintiffs, DEBRA L. BACHMAN, as Mother and Legal Guardian of the 

Estate and Person of DANIELLE L. BACHMAN, a Disabled Person, and DANIELLE L. 

BACHMAN, Individually, and move this Court tovacate the verdict and judgment for the 

Defendants, GENERAL MOTORS CORPORATION, a foreign corporation, UFTRING 

CHEVROLET-OLDSMOBILE, INC., an Illinois corporation, DELCO ELECTRONICS 

CORPORATION, a foreign corporation, and DELPHI AUTOMOTIVE SYSTEMS, a foreign 

corporation, as to Counts I through Count V, Counts VI through X, and Counts XVIII through 

XXI of the Third Amended Complaint, respectively, in this cause and enter judgment for 

Plaintiffs, notwithstanding the verdict, or, in the alternative, grant Plaintiffs a new trial, on one 

or more of the following grounds: 

I. THAT THE TRIAL COURT ERRED IN DENYTNG PLAINTIFFS' MOTION IN LIMTNE NO. 

2, WHICH WAS TO BAR THE DOWNLOADED DATA FROM THE SENSING AND 

DIAGNOSTIC MODULE (SDM-R) OF PLAINTIFF'S 1996 CHEVROLET CAVALIER AND 

OPINION EVIDENCE EMANATING THEREFROM, AS THIS NOVEL SCIENTIFIC 

EVIDENCE CANNOT MEET THE “FRYE PLUS RELIABILITY” STANDARD FOR 

ADMISSIBILITY OF EVIDENCE. 

The Plaintiffs' Motion in Limine No. 2 requested that the trial court prohibit and bar any 

testimony emanating from the download of the sensing and diagnostic module of the 1996 

Chevrolet Cavalier, driven and owned by the Plaintiff, DANIELLE L. BACHMAN, on 

November 4, 1996, which vehicle was the subject of this litigation. Plaintiff's Motion in Limine 

No. 2, and Plaintiffs' Reply to Defendants' Brief in Opposition to Plaintiffs' Motion in Limine 

No.2 and Supplement to Plaintiffs' Motion in Limine No. 2 which have been previously filed 

with the court are made a part hereof and incorporated herein by reference. The admission 

into evidence of the download of the sensing and diagnostic module of Plaintiffs' 1996 

Chevrolet, hereinafter referred to as the SDM-R, and the conversion of the hexadecimal 

code and data by the Defendant, GENERAL MOTORS CORPORATION, into opinions and 

conclusions of its experts, which negated the testimony of Plaintiff, DANIELLE L. BACHMAN, 

that the air bag inadvertently deployed, causing her to lose control of her 1996 Chevrolet 

Cavalier and collide with a truck, driven by James Reed, was highly prejudicial and 

inadmissible on the following grounds: 

A. THE “FRYE PLUS RELIABILITY” STANDARD: THE COURT MUST DETERMINE THE 

SCIENTIFIC TEST IS RELIABLE. 

Under this standard, the court must determine that the scientific test is reliable, and that its 

reliability is generally accepted in the particular field to which the test belongs. Harris v. 

Cropmate Co. 302 Ill. App. 3d 364, 235 Ill. Dec. 795, 706 N.E. 2d 55 (4th Dist. 1999). 
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Plaintiffs' alleged that the defect in their products liability action was the sensing and 

diagnostic module in Plaintiffs 1996 Chevrolet Cavalier, which inadvertently deployed, struck 

her and caused her to collide with a truck, driven by James Reed. This defect in the 1996 

Chevrolet Cavaliers, including Plaintiff's Cavalier, was not in dispute. Defendants admitted 

that this very defect existed in these vehicles, and General Motors in its letters to owners of 

these vehicles recalled almost 800,000 of these Chevrolet Cavaliers because of this previous 

defect. (Made a part hereof and incorporated herein by reference is the recall letter from 

General Motors to consumers in August, 1998, which was admitted into evidence at this trial 

as Plaintiff's Exhibit 7). Nonetheless, the court found that the evidence presented by the 

Defendants at the Frye hearing, adduced from Defendants' employees only, showed that the 

tests were reliable. Once Defendants persuaded the court that the tests were reliable, then 

the court opened the door for Defendants to prove at trial that because the tests pertaining to 

Plaintiff's SDM-R were reliable, then Plaintiff's air bag did not inadvertently deploy and cause 

this accident and her tragic injuries. The court seriously erred by concluding that this 

defective product, the SDM-R, was reliable. The accuracy and reliability of scientific tests are 

irrelevant when the product is admittedly defective. Plaintiffs' Motion in Limine No. 2 should 

have been granted on this basis alone. 

B. THE “FRYE PLUS RELIABILITY” STANDARD: THE COURT MUST DETERMINE 

THAT THE RELIABILITY OF THE SCIENTIFIC TEST IS GENERALLY ACCEPTED IN THE 

PARTICULAR SCIENTIFIC FIELD TO WHICH THE TEST BELONGS. 

The SDM-R in the 1996 Chevrolet Cavaliers, including Plaintiffs vehicle, was designed, 

manufactured and installed by these Defendants; this information is proprietary and 

confidential to these Defendants. All tests pertaining to such design, manufacture and 

installation are also proprietary and confidential. Therefore, no tests performed or conducted 

by these Defendants was generally accepted in the automotive industry in 1996. Thus, any 

test results must be rejected as violative of the “Frye Plus Reliability” standard. 

In addition, testimony at trial unequivocally established, by Defendants' own engineers and 

opinion witnesses, that the conclusions and opinions of test results could not be 

independently verified. This deprived Plaintiffs of their basic and fundamental right to cross-

examination. Cross-examination of an adverse witness is a matter of right. People v. Del 

Prete. 364 Ill. 376, 4 N.E. 2d 484 (1936). The right to cross-examine is an intrinsic aspect of 

the right to due process.People ex rel. Bernat v. Bicek. 405 Ill. 510, 91 N.E. 2d 588 (1950). 

The law of the State of Illinois is clear. A party to an action must have the ability and be 

permitted to conduct not only a cross-examination, but an effective cross-examination. 

Pursuant to the Fourteenth Amendment of the United States Constitution and Section 2 of 

Article II of the Illinois Constitution, a party shall be afforded due process of law. “Due 

process of law is served where there is a right to present evidence and argument in one's 

own behalf, the right to cross-examine adverse witnesses, and impartiality in rulings upon the 

evidence which is offered.” (Emphasis added).Aaron v. Hendrickson. 221 Ill. App. 3d 842, 

582 N.E. 2d 759, 164 Ill. Dec. 196 (5th Dist. 1991); Nye v. Parkway Bank & Trust Company. 

114 Ill. App. 3d 272, 448 N.E. 2d 918, 70 Ill. Dec. 40 (1st Dist. 1983). The principal safeguard 
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against errant expert testimony is cross-examination. Sears v. Rutishauser. 102 Ill. 2d 402, 

466 N.E. 2d 210, 80 Ill. Dec. 758 (1984). 

In this case, there is no effective opportunity to cross-examine the downloaded data from the 

SDM-R of the 1996 Chevrolet Cavalier, or the witnesses called by either Plaintiff or 

Defendants regarding this data. Only General Motors has this information, and there is no 

independent way to verify either the results or the process. As such, this evidence is 

inherently unreliable and must be held inadmissible as not being subject to cross-

examination. The trial court erred, and the Plaintiffs were denied procedural due process by 

the admission of this data, and the testimony emanating therefrom at the trial of this cause. 

C. THE “FRYE PLUS RELIABILITY” STANDARD: INQUIRIES BY THE COURT IN 

APPLYING THIS STANDARD. 

In Harris v. Cropmate, 302 Ill. App. 3d 364, 706 N.E. 2d 55, 235 Ill. Dec. 795 (1999), the 

Fourth District Appellate Court held that Illinois recognizes a “Frye plus reliability” standard 

for the admissibility of scientific evidence. The Harris court laid out a number of factors to be 

applied in performing a “Frye” analysis and for the reasons that follow, the Plaintiffs 

respectfully aver that the trial court erred in its application of these factors to this case. 

The Harris Court, citing Professor Graham, stated that the Frye admissibility standard serves 

to: 

(1) ensure that a minimal reserve of experts exist who can critically examine the validity of a 

scientific determination in a particular case, (2) promote a degree of uniformity of decision (3) 

avoid the interjection of a time consuming and often misleading determination of the 

reliability of a scientific technique into the litigation, (4) assure that scientific evidence 

introduced will be reliable, [citation], and thus relevant (5) provide a preliminary screening to 

protect against the natural inclination of the jury to assign significant weight to scientific 

techniques presented under circumstances where the trier of fact is in a poor position to 

place an accurate evaluation upon reliability, and (6) impose a threshold standard of 

reliability, in light of the fact that cross-examination by opposing counsel is unlikely to bring 

inaccuracies to the attention of the jury. HANDBOOK OF EVIDENCE, Section 702.4, at 562. 

These fundamental bases and reasons for the “Frye plus reliability” standard of admissibility, 

clearly demonstrate that the SDM-R data of the 1996 Chevrolet Cavalier and the opinions 

emanating therefrom were erroneously admitted in this case, all to Plaintiff's prejudice. 

As stated previously, due to the confidential and proprietary nature of the SDM-R and its 

data, plaintiffs were precluded from any effective cross-examination; the SDM-R, upon which 

the jury was allowed to rely in this case was the very defective product at issue, and hence, 

is inherently unreliable; and such evidence is not subject to a minimal reserve of experts who 

can “critically examine the validity of a scientific determination,” as the only individuals with 

the requisite information are employees of General Motors Corporation. Individuals must rely 

on General Motors Corporation's documentation and cannot independently verify the data or 

test results. This evidence was erroneously admitted by this court, and such evidence failed 

to meet the “Frye Plus Reliability” standard for its admission into evidence. 

(1) WHAT EVIDENCE IS BEING PROFFERED. 

http://www.rosenfeldinjurylawyers.com/
http://www.rosenfeldinjurylawyers.com/
https://a.next.westlaw.com/Link/Document/FullText?findType=Y&serNum=1984131921&pubNum=438&originatingDoc=I705b213bcb9f11da8d25f4b404a4756a&refType=RP&originationContext=document&transitionType=DocumentItem&contextData=(sc.Search)
https://a.next.westlaw.com/Link/Document/FullText?findType=Y&serNum=1984131921&pubNum=438&originatingDoc=I705b213bcb9f11da8d25f4b404a4756a&refType=RP&originationContext=document&transitionType=DocumentItem&contextData=(sc.Search)
https://a.next.westlaw.com/Link/Document/FullText?findType=Y&serNum=1999039734&pubNum=438&originatingDoc=I705b213bcb9f11da8d25f4b404a4756a&refType=RP&originationContext=document&transitionType=DocumentItem&contextData=(sc.Search)


 

Courtesy of RosenfeldInjuryLawyers.com | (888) 424-5757 4 

Defendants proffered the download from the SDM-R of Plaintiff's 1996 Chevrolet Cavalier, 

which data was relied upon by its employees to prove that Plaintiff's driver's air bag did not 

inadvertently deploy. 

(2) WHETHER THE PROFFERED TESTIMONY WILL ASSIST THE TRIER OF THE FACT 

TO UNDERSTAND THE EVIDENCE OR DETERMINE THE FACTS IN ISSUE. 

Clearly, the testimony by Defendants that the Plaintiffs driver's air bag did not inadvertently 

deploy, but, deployed properly and as designed, was based upon the court admitting into 

evidence the download from the SDM-R and scientific tests pertaining thereto and opinions 

and conclusions of Defendants' experts, which were based upon inadmissible evidence and 

violative of the “Frye Plus Reliability” standard. 

The admission of this evidence was highly prejudicial to Plaintiffs in that there was no way to 

contest or verify the proffered testimony and evidence of Defendants' experts. 

(3) THE COURT MUST ASK IF THE EVIDENCE CONSTITUTES “SCIENTIFIC 

EVIDENCE.” 

The Court found that the proffered testimony constituted scientific evidence based upon 

mechanical engineering, physics and perhaps mathematics. 

(4) THE COURT MUST ASK IF THE SCIENTIFIC EVIDENCE IS NOVEL, OR, INSTEAD 

INVOLVES FIRMLY ESTABLISHED METHOD OR TECHNIQUE. 

Here, the court stated in its findings that the only theory that appeared novel was that this 

was a case of first impression. However, the court implicitly or explicitly stated in its findings 

that this evidence involved a firmly established method or technique by specifically referring 

to computer data, microprocessors and recording devices as not being novel but an 

accepted fact of society. (Pages 272-273, Frye Hearing). However, as more clearly 

demonstrated at trial, the computer data, microprocessor and recording device of the SDM-R 

was not the reason for the inadvertent deployment of the air bags in the 1996 Chevrolet 

Cavaliers and other “J” cars: The defect was in the sensing component, which erroneously 

supplied incorrect information to the computer and microprocessors which was recorded by 

the SDM-R, because of a “resonance” caused to the circuit board when an object struck the 

undercarriage. Also, as testified to by Defendants' employees, this “resonance” could cause 

a false delta V. Thus, even though the download from the SDM-R recorded what information 

the computer was given, and accurately, the “resonance” caused false information to be 

transmitted to the SDM-R, which caused an inadvertent deployment of the air bags in these 

vehicles, resulting in a “Code 51,” designating “crash” when no such crash occurred. For 

these reasons, the download and data derived therefrom can never be considered accurate 

and reliable when the air bags on the 1996 Chevrolet Cavaliers and other “J” cars 

inadvertently deployed. This was the very issue in the case. The admission of such evidence 

by the court was contrary to the “Frye Plus Reliability” standard and constituted reversible 

error. 

The Defendants introduced at the Frye Hearing numerous affidavits of their own employees 

to persuade the court that the SDM-R's are widely accepted and used in the U.S.A. by 

numerous law enforcement agencies and other organizations in crash investigations. The 
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court in its findings referred extensively to these affidavits and their contents in making its 

decision to deny Plaintiffs' Motion in Limine No. 2. Affidavits constitute hearsay when offered 

into evidence for the truth of the matter asserted, despite the fact that the affidavits are made 

under oath. Affidavits deprive a litigant of two basic rights: the right to confront a witness and 

the right of cross-examination. This court was persuaded by the hearsay in these affidavits 

as submitted by the Defendants, and this court relied upon Defendants' affidavits in its 

decision to deny Plaintiffs' Motion in Limine No. 2, as clearly stated in the court's findings and 

decision. (Frye Hearing, pages 265-278). 

735 ILCS 5/2-1103 (b) provides that while the practice of the court may allow affidavits, the 

court may require the evidence to be presented wholly or in part by oral examination, 

allowing the adverse party the right to cross-examination. The Second District Appellate 

court, in Marquette National Bank v. B.J. Dodge Fiat, Inc. 131 Ill. App. 3d 356, 475 N.E. 2d 

1057, 86 Ill. Dec. 678 (2nd Dist. 1985) has held that while it is generally true that well alleged 

facts within an affidavit must be taken as true when they are not contradicted by counter-

affidavit, that rule is typically applied, pursuant to Supreme Court Rule 191 (a), only to 

affidavits in proceedings under Sections 2-1005, 2-619 and 2-301(b) of the Code of Civil 

Procedure and does not apply to affidavits filed in conjunction with other types of civil 

proceedings. Further, the court held that a trial court is not required to accept as true 

conclusions in an affidavit unsupported by facts, which has been submitted as evidence. The 

Third District Appellate court, reversing a trial court's order, based, at least in part by 

affidavit, stated that affidavits are not competent evidence and should not have been 

considered by the court as a trier of fact. In the Matter of the Estate of Hartman. 65 Ill. App. 

3d 380, 381 N.E. 2d 1221, 21 Ill. Dec. 677 (3rd Dist. 1978). 

However, although the court is permitted to relax the rules of evidence in a Frye hearing, the 

court erred in relying upon these affidavits because such devices are not as widely accepted 

and used by these law enforcement agencies and other agencies as represented by 

Defendants. Unfortunately, since this court scheduled the Frye Hearing during trial, Plaintiffs 

had no opportunity to investigate and repair its response to Defendants' evidence. The 

record will reflect that Plaintiffs requested an early Frye Hearing, but the court refused to 

schedule the Frye Hearing in advance of trial because of Defendants unavailability. This was 

to the extreme prejudice of Plaintiffs, as the admission of this evidence comprised the entire 

defense of this case, to the extreme prejudice of Plaintiffs, and changed the outcome of the 

trial. 

The trial court also relied upon numerous representations of Defendants as to the 

acceptance of the SDM-R in its field, such as Vetronix, which the Court found had equipment 

to download data from the 1996 Chevrolet Cavalier, which was now available to all 

researchers and investigators. (Page 274, Frye Hearing). This fact was testified to by 

Defendants' witnesses. However, a fax to Plaintiffs' counsel from Vetronix, dated December 

27, 2000, consisting of five pages, does not list the 1996 Chevrolet Cavalier as a vehicle that 

can be downloaded. Further, the tool sold by Vetronix to download other vehicles did not 

become available until March of 2000, approximately 3 1/2 years after this accident. Thus, 
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the finding by the Court that this tool was available in 1996 and prior to this trial is untrue, 

and further the finding of this court that this tool was accepted in the field and available to 

numerous law enforcement agencies and other entities is also untrue. Therefore, the court's 

findings thereto were based and predicated upon hearsay contained in those affidavits, 

which were only partly true and relevant, but certainly remote to this case, even if available 

today. (Attached hereto, marked as Exhibit “A,” made a part hereof and incorporated herein 

is the fax, dated December 27, 2000, from Vetronix). 

The trial Court's findings included, pursuant to the affidavit of Donald Floyd, that NHTSA, 

Transport Canada, Insurance Institute for Highway Safety, the Illinois State Police, the 

Michigan State Police, the California Highway Patrol and the Massachusetts State Police all 

use this equipment. (Page 274-275, Frye hearing). The affidavit of Donald Floyd specifically 

states that the Vetronix Crash Data Retrieval (CDR) was not available until March 2, 2000. 

(Paragraph 8); since March of 2000, Donald Floyd states that the CDR became available to 

download older vehicles, including the 1996 Chevrolet Cavalier. (Paragraph 11). The trial 

Court erred in considering this information in the Frye hearing for two reasons: firstly, it was 3 

1/2 years or more from the date of this accident, which was November 6, 1996, and 

irrelevant to the Frye hearing for remoteness; and, secondly, the affidavit of Donald Floyd 

does not state when after March of 2000 it became available. Clearly, the admission of such 

evidence at trial that these law enforcement agencies and entities used this device was 

extremely prejudicial to Plaintiffs. For obvious reasons, this evidence should not have been 

considered by the Court in its decision at the This testimony was repeated time and again at 

this trial, and also, should not have been considered by the Court in the Frye hearing, nor 

admitted into evidence at the trial. 

Defendants also represented to the Court by the affidavit of Donald Floyd that various 

agencies purchased and used the equipment in law enforcement, governmental agencies 

such as NHTSA and other entities. (See page 5-6, Floyd affidavit). NHTSA did not purchase 

and use the tool for downloading, as represented to the court, but, from time to time, 

cooperated with General Motors in its investigation; further, the certified copies of the 

Committee Meeting Minutes clearly reveal that there was no general acceptance and the 

Working Committee could not even make recommendations to NHTSA, but only gather 

information. Made a part hereof and incorporated herein by reference are the five certified 

NHTSA Committee Meeting Minutes, copies of which are attached to Plaintiff's Reply to 

Defendant's Brief in Opposition to Plaintiff's Motion in Limine # 2 and Plaintiff's Supplemental 

Response which has been previously filed in the record in this case. 

Again, the trial Court erred in considering the affidavit and information therein in its findings, 

as it is irrelevant and immaterial to the Frye hearing because of its remoteness to this 

accident. Further, Plaintiffs have been advised that the Illinois State Police have not 

purchase such a device as of January 9, 2001. (Attached hereto, marked as Exhibit “B,” 

made a part hereof and incorporated herein is a letter, dated January 9, 2001, from Daniel 

W. Kent, Deputy Director of the Illinois State Police). The affidavit that the Illinois State Police 

Department purchased such a device is untrue and false in this regard. Plaintiffs also were 
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informed that the State of Massachusetts has one tool available to it at this time; therefore, 

representations that the State of Massachusetts routinely used such devices in its 

investigation of crashes and accidents are, at best, partly true. Plaintiffs have been unable to 

verify other representations in the affidavit of Donald Floyd at this time. But, clearly, it was 

error for the Court to consider and base any part of its decision in the Frye Hearing on this 

affidavit, for the reasons stated herein. 

The admission into evidence of the download of the data of Plaintiffs' Sensing and 

Diagnostic Module (SDM), and opinions emanating therefrom by Defendants' witnesses 

changed the outcome of this lawsuit and constituted reversible error. 

II. THAT THE TRIAL COURT ERRED IN STRIKING THE OPINION OF PLAINTIFFS' 

EXPERT. DOUG PAGE, THAT THE INADVERTENT DEPLOYMENT OF THE AIR BAG 

CAUSED THIS ACCIDENT, WITHOUT OBJECTION OF DEFENSE COUNSEL AND 

INSTRUCTING THE JURY TO DISREGARD THAT OPINION. WHICH WAS 

TANTAMOUNT TO A DIRECTED FOR DEFENDANTS ON THE ISSUE OF LIABILITY. 

A. THE TRIAL COURT CANNOT BE AN ADVOCATE FOR A PARTY. 

The trial Court, sua sponte, after the direct examination and cross-examination of Plaintiffs' 

expert, Doug Page, had been concluded, and the jury having recessed, advised counsel, 

outside the presence of the jury, that the Court was going to strike the opinion of Plaintiffs' 

expert that the driver's air bag inadvertently deployed and struck Plaintiff and caused her to 

lose control and collide with a truck approaching in the opposite direction; the Court also 

advised counsel that the Court would instruct the jury, upon reconvening, that the jury was to 

disregard the aforesaid opinion, as that opinion was stricken. 

Counsel for Plaintiffs objected, and also informed the Court that striking this opinion and 

advising the jury to disregard that crucial opinion was tantamount to directing a verdict for 

Defendant. Plaintiffs' objection was over-ruled, and the Court advised the jury that Doug 

Page's opinion as to causation was stricken and to disregard it. 

The jury had to be as shocked by the ruling of the Court as Plaintiffs. The jury did not hear 

any objection from defense counsel. Therefore, the jury could have concluded that this was 

the judgment of the Court. A judge cannot be an advocate. Yetton v. Henderson, 190 Ill. App. 

3d 973, 546 N.E. 2d 1000, 137 Ill. Dec. 887 (3rd Dist. 1989). The authority and power of the 

trial judge is incalculable. The jury may well have concluded the testimony of Plaintiff, 

Danielle L. Bachman, was not credible since Plaintiffs' expert, Doug Page, testified that he 

relied upon her testimony as one of the bases and reasons for his opinion that Plaintiff's 

automobile was caused to collide with the truck as a result of the driver's inadvertent air bag 

deployment. In any event, Doug Page was Plaintiffs' only witness on proximate cause of 

Plaintiffs' driver's air bag inadvertently deploying and causing this accident. Nothing Plaintiffs 

could do thereafter could persuade this jury to believe the testimony of Plaintiff, Danielle L. 

Bachman, or infer that the inadvertent deployment of her driver's air bag caused this 

accident. 

B. PLAINTIFFS' EXPERT. DOUG PAGE, DID RELY UPON SCIENTIFIC EVIDENCE FOR 

THIS OPINION 
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The Court knew that Plaintiff's expert, Doug Page, relied upon scientific evidence, among the 

bases and reasons for such opinion, and previously stating on the record that this particular 

opinion, as well as others proffered by Doug Page, were predicated upon the “Bates” 

stamped documents. After the jury was dismissed for the day, the Court stated on the record 

that Plaintiff's expert, Doug Page, “disavowed” his previous testimony in his discovery 

deposition that he relied upon the “Bates” stamped documents. Therefore, the Court 

erroneously struck Doug Page's opinion number two for not mentioning that this particular 

opinion was based upon the “Bates” documents, as well as witness testimony, including the 

discovery deposition of Plaintiff, Danielle L. Bachman. Indeed, this opinion was not 

disavowed by Doug Page; he merely failed to mention it, although the record will show that 

he reviewed and relied upon all the “Bates” stamped documents, which documents were 

approximately 18,000 in number. Further, prior to obtaining the proffered opinion evidence of 

Plaintiffs' expert, Doug Page, Doug Page testified that he reviewed, among other documents, 

all of the “Bates” stamped documents; subsequent to proffering his opinions, Doug Page 

testified that all of his opinions were based upon a reasonable degree of engineering 

certainty. Clearly, the Court could have asked Mr. Page if there were any other bases and 

reasons he relied upon, or, alternatively, whether he relied upon the “Bates” stamped 

documents in the formation of this opinion. The Court chose not to ask Plaintiffs' only liability 

expert any of these questions or attempt to cure or give counsel for Plaintiffs an opportunity 

to cure any such defect when the Court knew full well that this witness previously testified 

that he did rely upon the “Bates” stamped documents. 

The Court permitted Doug Page's opinion number one, which opinion was that the driver's air 

bag inadvertently deployed in this accident, which was based upon review of the “Bates” 

stamped documents. Merely because Doug Page's second opinion went on to say that the 

driver's air bag struck Plaintiff and caused her to lose control and collide, does not mean that 

this opinion is separate and distinct from opinion number one because his second opinion 

added the words that “the air bag struck her, caused her to loss control and strike another 

vehicle.” Consequently, even though the Court knew in denying Defendants' Motion to Bar 

Plaintiffs Expert that Doug Page relied upon the “Bates” stamped documents, Doug Page's 

second opinion really was part of opinion number one. 

C. AN EXPERT IS PERMITTED TO TESTIFY AS TO REASONABLE INFERENCES 

DEDUCED FROM EXPERT OPINIONS. 

While a witness may normally only testify as to facts within his personal knowledge, an 

exception is made for opinions of experts in which they may draw inferences from facts 

which jurors would not be competent to draw; the safeguard on the reliability of such expert 

testimony is that the experts opinions must be based upon facts adduced or to be adduced 

and not on “mere conjecture.” Forney v. Calvin. 35 Ill App. 3d 32, 340 N.E. 2d 603 (1st Dist. 

1975). It is error to rule that testimony of an expert witness is inadmissible because it did not 

meet the standard of certainty that applies to plaintiffs' overall burden of proof. Hawn v. 

Fritcher, 301 Ill. App. 3d 248,234 Ill. Dec. 497, 703 N.E. 2d 109 (4th Dist. 1998). 
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An expert's opinion as to the cause of an injury is not improper or inadmissible because it is 

couched in terms or probabilities or possibilities based upon certain assumed facts. An 

expert may testify as to what might be the cause of the injury despite any objection that his 

testimony is inconclusive or speculative. Counsel may draw the jury's attention to possible 

deficiencies in the expert's inferences and the information the expert relied upon. Most 

importantly, the jury, once aware of any infirmities in the expert's opinion, can determine his 

credibility. An expert, when referring to the cause of an occurrence, may couch his answer in 

terms of “possibility.” Use of the word “possibility” in conjunction with causation does not 

automatically render the expert's answer inadmissible or improper. Nor does the use of the 

word “possibility” in connection with causation render the expert's testimony speculative or 

inconclusive. McKenzie v. S K Hand Tool Corp. 272 Ill. App. 3d 1, 208 Ill. Dec. 918, 650 N.E. 

2d 612 (5th Dist. 1995). Also, see Trial Handbook for Illinois Lawyers. Civil, 7th Edition, 

Robert S. Hunter, Cumulative Supplement, August 2000, Section 42:19(1)Expert opinion as 

to cause of injury New. 

D. THE TRIAL COURT COULD HAVE PROPERLY INQUIRED OF PLAINTIFFS' EXPERT, 

DOUG PAGE. IF THERE WERE ANY OTHER RASES OR REASONS FOR HIS OPINION, 

WHILE IN THE WITNESS CHAIR. RATHER THAN WAIT UNTIL DIRECT EXAMINATION, 

CROSS-EXAMINATION AND REDIRECT HAD BEEN COMPLETED. THE WITNESS 

EXCUSED, AND JURY DISMISSED FOR THE DAY'S PROCEEDINGS, BEFORE 

ADVISING PLAINTIFFS' COUNSEL THAT THIS OPINION WOULD BE STRICKEN AND 

THE JURY INSTRUCTED TO DISREGARD THE PROXIMATE CAUSE OPINION OF 

PLAINTIFFS' EXPERT. 

It is the function of the trial court to ensure the parties before the Court have a fair and just 

trial. Since the trial court knew that it would strike this opinion of Doug Page, which was the 

only proximate cause testimony of Plaintiffs' only engineer in this product liability action, 

the Court should have intervened to ensure a fair trial, particularly, when the trial Court well 

knew that Plaintiffs' expert, Doug Page, relied upon the “Bates” stamped documents in 

proffering this opinion in his discovery deposition, which this Court accepted as a basis for 

denying Defendants' Motion to Bar. Further, the trial court, on its own motion, based its ruling 

upon the fact that Doug Page “disavowed” opinion number two, which is the opinion in 

question. The word “disavow” means to repudiate and deny a fact that is true. Here, Doug 

Page did not disavow this particular opinion. He merely failed to mention the “Bates” 

stamped documents as one of the bases or reasons for this opinion. However, Doug Page 

did state that he reviewed all of the “Bates” documents, which numbered approximately 

18,000, prior to proffering his opinions, which included opinion number 2. 

Unfortunately, after the jury was dismissed for the day and the Court advised counsel for the 

parties of this ruling upon the Court's own motion, Doug Page could not be recalled to cure 

such defect. Doug Page testified on Wednesday, November 15, 2000, and departed from 

Peoria to Minneapolis at approximately 6:00 p.m. that evening. At 7:00 a.m. the next morning 

Doug Page had a biopsy for a serious medical condition from which he immediately went into 

a coma and died on December 1, 2000. 
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As an aside, if this Court had any doubt as to the impact of its ruling in striking Doug Page's 

opinion in question, and advising the jury that the Court was striking said opinion and 

instructing the jury to disregard said opinion, the Defendants withdrew their offer of 

$1,000,000.00, minutes after the Court's ruling and never made a reoffer of settlement 

thereafter. 

The Court's motion, sua sponte, was contrary to law. Experts are permitted to testify to 

reasonable inferences that emanate from their opinions. Here, the Court permitted Plaintiffs' 

expert, Doug Page, to testify that the air bag on Plaintiffs' 1996 Chevrolet Cavalier 

inadvertently deployed, and his opinion that the air bag struck her, caused her to lose 

control, and collide with a truck, is a reasonable inference that emanates from the 

inadvertent deployment of the air bag. 

The Motion to Strike by the Court, sua sponte, and the Court's instruction to the jury to 

disregard the opinion of Plaintiffs' expert, Doug Page, constitutes extreme prejudice and 

reversible error. 

E. THE TRIAL COURT HAD A DUTY TO INTERPOSE. AND TO SEE THAT JUSTICE 

WAS DONE. 

The Supreme Court of Illinois has stated that the duty of a judge is as follows, at page 247: 

It is the judge's duty to see that justice is done, and, where justice is liable to fail because a 

certain fact has not been developed or a certain line of inquiry has not been pursued, it is his 

duty to interpose and either by suggestions to counsel or an examination conducted by 

himself avoid the miscarriage of justice, but in so doing he must not forget the function of the 

judge and assume that of the advocate.People v. Franceschini. 20 Ill. 2d 126, 169 N.E. 2d 

244 (1960). 

This duty of the trial court is well established in the law of the State of Illinois and the 

Fransceshini case has continued to be followed in other cases. People v. Kuntz, 239 Ill. App. 

3d 587, 607 N.E. 2d 313, 180 Ill. Dec. 419 (3rd Dist. 1993). Also, the Fransceshini case has 

been cited in fifty-seven cases. Therefore, there can be no question that this is the duty of 

the trial court. 

With all due respect to the Court, the failure of the Court to discharge its duty with respect to 

this particular opinion of Plaintiffs' expert, Doug Page, by the Court's own questioning or 

suggestion to counsel of an issue that troubled the court, effectively and summarily deprived 

plaintiffs of a fair and just trial. 

III. THAT THE TRIAL COURT ERRED IN DENYING PLAINTIFFS' MOTION IN LIMINE TO 

BAR AND PROHIBIT ANY TESTIMONY BY DEFENDANTS THAT THE DELTA V'S OF 

THE SIMITAR OCCURRENCE WITNESSES WERE DIFFERENT THAN PLAINTIFFS' 

DELTA V. 

That Plaintiffs called to testify similar occurrence witnesses to establish the notice 

under products liability law that said defect was known to Defendants, which defect was 

the inadvertent deployment of air bags in these vehicles. 
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A. That Defendants failed to establish any foundation for such testimony but were permitted 

to introduce into evidence testimony and exhibits, which differentiated the 1241 witnesses' 

Delta V from Plaintiffs' Delta V, which was error. 

B. That there was admitted into evidence that there were over 200 other cases of inadvertent 

deployment of air bags in the 1996 Chevrolet Cavaliers and other “J” cars, which admission 

into evidence of only five other Delta V's of the 1241 witnesses were not probative and 

constituted error. 

C. That the admission into evidence of Defendants' own documents obtained in field 

investigations without testimony that these documents were kept as business records 

exception or some other exception to the hearsay rule, was hearsay and constituted error. 

D. That the Defendants failure to ask any questions on cross-examination to any similar 

occurrence witness called by Plaintiffs nor adduce any personal knowledge of its witness, 

Doug Nunan, as to the documents relied upon, clearly demonstrates lack of foundation and 

constitutes error. 

E. That Defendants failed to disclose the opinions, testimony and Power Point presentation 

charts and graphs of the comparisons between Plaintiff's Delta V and similar occurrence 

witnesses' Delta V's, pursuant to Supreme Court Rule 213(g) and 218(c), constituted error. 

F. That the admission into evidence of testimony and Power Point presentation charts and 

graphs of the comparisons of the Delta V's of the similar occurrence witnesses with the Delta 

V of Plaintiff, was extremely prejudicial to Plaintiff and constituted error. 

G. That the Plaintiffs were permitted to call 1241 witnesses for the purpose only of showing 

notice of the defect, but Plaintiffs were precluded from showing evidence of proximate cause 

through these witnesses. The Court specifically instructed Plaintiffs that no testimony of 

Plaintiffs' 1241 witnesses regarding those witnesses having been struck by the air bag, 

having been stunned or dazed, losing control of their vehicle of involved in a collision or 

accident would be permitted by the Court. See Plaintiffs offer of proof of these witnesses. 

However, Defendants were permitted, without ever having asked a question of any 1241 

witness on cross examination, to offer into evidence as part of Defendants' case in chief, the 

Delta V's of these 1241 witnesses to negate proximate cause, when no testimony 

whatsoever as to foundation was required by the Court over Plaintiffs' Motion in Limine and 

continuing objections thereto, which constituted error. 

H. That the Court permitted Defendants to include the Delta V of Beverly Stephens, another 

1241 witness, in the testimony in Power Point presentation of Defendants, when the 

download of her SDM-R was all zeros and no Delta V was recorded. This evidence adduced 

by Defendants was misleading and confusing to the jury, as well as all other Delta V's of 

other 1241 witnesses, contained in Defendants' testimony and Power Point presentation. 

Again, Plaintiffs were precluded from adducing evidence, all be it circumstantial to support 

the element of proximate cause. However, Defendants were permitted to prove the absence 

of proximate cause, without any foundation whatsoever, by the admission into evidence of 

the Delta V's of these witnesses. Nothing could be more prejudicial to Plaintiffs and 

constituted reversible error. 
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IV. THAT THE TRIAL COURT ERRED IN DENYING PLAINTIFFS' MOTION TO BAR AND 

PROHIBIT ANY OPINION TESTIMONY OF DEFENDANTS' EXPERTS FOR 

DEFENDANTS' FAILURE TO ANSWER INTERROGATORIES, PURSUANT TO SUPREME 

COURT RULE 213(g) AND FURTHER ERRED IN FAILING TO BAR AND PROHIBIT ANY 

OPINION TESTIMONY OF DEFENDANTS' EXPERTS FOR DEFENDANTS' 

INSUFFICIENT DISCLOSURE UNDER RULE 213(g) AND FAILURE TO ALLOW 

PLAINTIFFS TO REDEPOSE DEFENDANTS' OPINION WITNESSES AFTER 213(g) 

DISCLOSURE 

A. THAT THE TRIAL COURT ERRED IN DENYING PLAINTIFFS' MOTION TO BAR 

DEFENDANTS' 213(g) OPINION WITNESSES FOR FAILURE TO ANSWER 213(g) 

INTERROGATORIES. 

1. That Plaintiff hereby incorporated by reference Plaintiffs' Motion to Bar Defendants' 213(g) 

Opinion Witnesses. 

2. That Plaintiffs propounded 213(g) Interrogatories to Defendants, prior to the date 

Defendants were to disclose and identify their opinion witnesses, pursuant to Supreme Court 

Rule 213(g). (Attached hereto, made a part hereof, incorporated herein and marked as 

Exhibit “F” are Plaintiffs' 213(g) Interrogatories to Defendants). 

3. That Defendants' failed and refused to answer Supreme Court Rule 213(g) Interrogatories, 

which is undisputed. 

4. That the trial Court denied Plaintiffs' Motion to Bar on the grounds that Defendants failed 

to answer 213(g) Interrogatories. 

5. That the trial Court erred in denying Plaintiffs' Motion to Bar, because Defendants 

introduced numerous exhibits and testimony by its witnesses, including Doug Nunan's 

testimony, that were never disclosed by way of 213(g) interrogatory. 

6. That the testimony of Doug Nunan and exhibits of Defendant, including the testimony and 

Power Point presentation of charts and graphs of the Delta V of Plaintiffs' vehicle compared 

to the Delta V's of the similar occurrence witnesses was in violation of both Supreme Court 

Rule 213(g) and 218(c), all to the surprise and prejudice of Plaintiffs. 

7. That the Court erred in that fact discovery under 213(f) and opinion discovery under 

213(g) were the same cut-off dates, when opinion cut-off dates under 218 for disclosure of 

opinion witnesses were after written discovery for fact discovery. The trial court‘s failure to 

bar Defendants' expert or opinion witnesses is contrary to law and constitutes reversible 

error. In Department of Transp. v. Crull, 294 111. App. 3d 531, 690 N.E. 2d 143, 228 111. 

Dec. 834 (4th Dist. 1998), the Fourth District appellate court held that the express language 

of Rule 213(g) plainly provides that each party is required to disclose an opinion witness' 

proposed testimony, including conclusions and the basis of those conclusions. Numerous 

Illinois cases have held that disclosure under Supreme Court Rule 213 is mandatory, and a 

party must disclose the subject matter, conclusions, opinions, qualifications and all reports of 

the witnesses who will offer any opinion testimony; the court in Crull held that the trial court 

had abused its discretion in permitting a disclosed witness to testify beyond those matters 

disclosed. McMath v. Katholi. 304 111. App. 3d 369, 379, 711 N.E. 2d 1135, 1142 (4th Dist. 
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1999), reversed on other grounds, McMath v. Katholi, 191 111. 2d 251, 730 N.E. 2d 1, 246 

111. Dec. 321 (2000). Two recent Illinois Bar Journal articles regarding opinion witness 

testimony and disclosures have addressed this issue. “The Dos and Don‘ts of Rule 213 

Opinion Witness Discovery,” Illinois Bar Journal, January 2001, Vol. 89, page 22-27; “An 

Introduction to Opinion Testimony Disclosures in Illinois,” Illinois Bar Journal. January 2001, 

Vol. 89, page 18-21. 

8. Defendants disclosed the following nineteen opinion witnesses in this cause and refused 

to answer Plaintiffs' Supreme Court Rule 213(g) Interrogatories for all of them: 

Alan W. Thebert 

Roger Nightingale 

Edward R. McKenna 

Dr. Murray Mackay 

Mr. John Sprague 

Mr. Douglas Nunan 

Edward L. Workman 

Brian J. Everest 

Keith S. Schultz 

Garry S. Bahling 

Thomas Mercer 

Frank C. Sonye, Jr. 

Bruce J. Turner 

James D. Reed 

Richard Schneider 

Sgt. Daniel Law 

Wesley Schalk 

Connie Brooks 

John Longman 

9. “Barring of opinion witness testimony is an appropriate and available sanction for a party's 

failure to adequately disclose those opinions.” Lococo v. XL Disposal Corp. 307 Ill.App.3d 

684, 717 N.E.2d 823, 240 Ill.Dec. 474 (3rd Dist. 1999). The First District Appellate Court, 

in Seef v. Tngalls Memorial Hospital. 311 Ill.App.3d 7, 724 N.E.2d 115, 243 Ill.Dec. 806 

(1999), citing the Fourth District's decision in dull, struck several portions of an expert's 

testimony in a medical malpractice action wherein the opinions or bases had not been 

disclosed, or not disclosed sufficiently, and stated that they “strongly urge practitioners that, if 

an opinion is an important to the theory of one's case, it is essential that it and the bases 

therefor be disclosed. This is a bright line rule and must be followed.” 

10. In denying Plaintiffs' Motion to Bar, the trial court held that Plaintiffs' 213(g) 

Interrogatories were untimely filed, as fact discovery ended June 1, 2000. The court erred in 

this holding, as Defendants would have had no obligation to answer Plaintiffs' 213(g) 

Interrogatories prior to Defendants' court-ordered disclosure date. Plaintiffs' Interrogatories 

were filed prior to Defendants' disclosure date and Defendants should have been required to 
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answer these Interrogatories under Supreme Court Rule 213(g) and Supreme Court Rule 

218, and as Defendants refused to so answer Defendants opinion witnesses should have 

been barred. The trial court's refusal to bar these opinion witnesses constituted reversible 

error and severe prejudice to the Plaintiffs herein, as a matter of law. 

B. THAT THE TRIAL COURT ERRED IN DENYING PLAINTIFFS' MOTIONS IN LIMINE 

AND MOTIONS TO BAR DEFENDANTS' OPINION WITNESSES FOR INSUFFICIENT 

213(g) DISCLOSURES AND DEFENDANTS' REFUSAL TO ALLOW PLAINTIFFS TO 

REDEPOSE DEFENDANTS' 213(g) OPINION WITNESSES, AFTER DISCLOSURE OF 

213(g) OPINION WITNESSES. 

1. Plaintiffs filed motions in limine to prohibit and bar any testimony from Brian Everest, B.J. 

Turner, Keith Schultz, Gary Bahling, Frank Sonye and Tom Mercer on the basis that these 

defendants refused to allow Plaintiffs to redepose these witnesses after their disclosure by 

Defendants, as Supreme Court Rule 213(g) Opinion Witnesses, and further moved in limine 

to bar and prohibit any testimony of these witnesses for insufficient disclosures under 

Supreme Court Rule 213(g). Plaintiffs hereby incorporated by reference Motion in Limine No. 

13 (Brian Everest), Motion in Limine No. 14 (B.J. Turner), Motion in Limine No. 15 (Keith 

Schultz), Motion in Limine No. 16 (Gary Bahling), Motion in Limine No. 17 (Frank Sonye), 

and Motion in Limine No. 18 (Tom Mercer). 

2. That Plaintiffs had requested the depositions of all of the above witnesses pursuant to 

Supreme Court Rule 213(g), which requests were denied by the Defendants. 

3. As Defendants 213(g) Disclosures of these witnesses, as fully set forth within each of 

Plaintiffs' Motions in Limine, were wholly insufficient under Supreme Court Rule 213(g) and 

the case law of the State of Illinois, and as Defendants refused to allow Plaintiffs to redepose 

these witnesses, Plaintiffs were precluded from determining the opinions of these witnesses, 

which may have aided Plaintiffs in the trial of this case, again to the extreme prejudice of the 

Plaintiffs. 

4. The trial court's refusal to bar these opinion witnesses constituted reversible error and 

severe prejudice to the Plaintiffs herein, as a matter of law. 

V. THAT THE TRTAL COURT ERRED TN DENYING PLAINTIFFS' MOTION TO STRIKE 

THE TESTIMONY OF DEFENDANTS' EXPERT, DOUG NUNAN, AT THE CONCLUSION 

OF HIS TESTIMONY, FOR HIS FAILURE TO HAVE REVIEWED APPROXIMATELY 

18,000 DOCUMENTS, WHTCH WERE PRODUCED BY DEFENDANTS, ON THE 

GROUNDS THAT HIS TESTIMONY LACKED THE NECESSARY FOUNDATION TO 

TESTIFY TO THE MATTERS CONTAINED IN THOSE DOCUMENTS. 

A. That Doug Nunan, Defendants' expert, testified that he did not review the documents, 

which totaled approximately 18,000 pages, prior to his testimony. 

B. That the documents produced by Defendants under the Code of Civil Procedure, as 

required by law, contained all necessary and relevant material that pertained to the 

inadvertent deployment of the air bags of the 1996 Chevrolet Cavaliers, and other “J” cars, 

including the 1996 Chevrolet Cavalier of Plaintiff, Danielle L. Bachman, regarding the 

investigation of this particular defect, from approximately October of 1995 to August of 1998, 
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when Defendant, General Motors Corporation, sent a letter to all consumers and owners of 

the 1996 Chevrolet Cavaliers, that there was an increased risk of inadvertent deployment of 

the air bags in those vehicles in a low speed collisions and when an object strikes the 

undercarriage. 

C. That the inadvertent deployment of the driver's air bag in the 1996 Chevrolet Cavalier of 

Plaintiff, Danielle L. Bachman, only 8 days after the purchase of the vehicle, was the issue in 

this product liability case. 

D. That the admission of Defendants' expert, Doug Nunan, that he did not review these 

documents, which totaled almost 18,000 pages, reveals that there was a lack of foundation, 

if not a total lack of foundation, for his opinion testimony, including the opinion that the 

driver's air bag of Plaintiff, Danielle L. Bachman, did not inadvertently deploy. 

E. That the law in Illinois is clear that, notwithstanding the qualifications of a witness, a 

witness must have a foundational basis for the testimony proffered; if there is no foundational 

basis for such testimony, then such testimony should be barred or stricken. Foundation proof 

is necessary under rule 703 because the trial court must ensure that the admission of any 

scientific evidence, including expert scientific testimony based upon a testing device such as 

that use here, is both relevant and reliable. People v. Bynum. 257 111. App. 3d 502, 629 

N.E. 2d 724, 196 111. Dec. 179 (1st Dist. 1994); Dauhert v. Merrell Dow Pharmaceuticals, 

Inc. 509 U.S. 579,113 S.Ct. 2786,125 L.Ed. 2d 469 (1993). 

F. That the trial Court's failure to bar and strike the testimony of Defendants' expert, Doug 

Nunan, was extremely prejudicial to Plaintiff and constitutes reversible error. 

VI. THAT THE TRTAL COURT ERRED IN PERMITTING THE JURY TO VISUALLY 

INSPECT PLAINTIFFS' DAMAGED AUTOMOBILE IN DEFENDANTS' CASE-IN-CHTEF 

OVER PLAINTIFFS' OBJECTION. 

A. That the photographs of Plaintiffs' 1996 Chevrolet Cavalier were numerous, and both 

Plaintiffs and Defendants had said photographs marked as exhibits, including blow-ups of 

said photographs, which could have misled the jury into believing Plaintiffs' were concealing 

the actual viewing of the vehicle in Plaintiffs' case-in-chief. 

B. That the viewing of Plaintiff s vehicle was inextricably connected to the testimony of 

Defendants' damage experts testimony to persuade the jury that this damage supported their 

testimony. 

C. That the jury, on the Court's instruction, was told to put on their coats, follow the bailiff, 

and view the vehicle outside the courthouse, all of which gave extraordinary credence to the 

jury that the Court sanctioned this viewing, to the prejudice of Plaintiffs. 

D. That a juror observed from a window on the third floor of the courthouse, the video 

recording of Plaintiff's vehicle, after the jury had been returned to the courthouse, which 

video recording was conducted in the presence of the judge and counsel for both Plaintiffs 

and Defendants. Clearly, the jury could have been misled and confused by the weight given 

to the viewing and video recording of Plaintiff's vehicle in the presence of the court. 

E. That the viewing of Plaintiffs' severely damaged vehicle by the jury was an abuse of 

discretion by the trial Court since both parties had hundreds of photographs accurately and 
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truly portraying the damage to Plaintiff's vehicle, which was stipulated to by the parties, and 

constituted extreme prejudice to Plaintiffs and error by the Court. Although the court had the 

discretion to grant or refuse Defendants' request to inspect Plaintiffs' vehicle, the actual 

viewing of Plaintiff ‘s vehicle at this stage of the trial and in Defendants' case in chief was an 

abuse of discretion because the vehicle was adequately portrayed in the aforesaid 

photographs. Lundquist v. Nickels. 238 111. App. 3d 410, 605 N.E. 2d 1373, 179 111. Dec. 

150 (1st Dist. 1992). 

F. That Defendants' expert, Alan Thebert, insinuated that the viewing of Plaintiff's vehicle 

would establish certain facts, which support his testimony. Illinois law specifically holds that 

no facts gained in a viewing can be considered as evidence, except in condemnation 

cases. Looft v. Missouri P.R. Co. 104 111. App. 3d 152, 432 N.E. 2d 1152, 60 111. Dec. 253 

(5th Dist. 1982). 

VII. THAT THE TRIAL COURT ERRED IN PREVENTING PLAINTIFFS FROM ADDUCING 

TESTIMONY FROM THE SIMILAR OCCURRENCE WITNESSES THAT THE DRIVER ATR 

RAGS ON THEIR VEHICLES STRUCK THEM AND CAUSED THEM TO LOSE CONTROL 

OF THEIR VEHICLES. 

A. That this evidence was crucial to Plaintiffs' case, since the Third Amended Complaint 

predicated Plaintiffs' case upon an inadvertent deployment of Plaintiffs' driver air bag, but 

said deployment struck her in the face and head and caused her to lose control. 

B. That the exclusion of this evidence, by the Court, together with the Courts' striking of the 

testimony of Doug Page, Plaintiffs' only engineer and liability expert, that the air bag caused 

Plaintiff to lose control of her vehicle and collide with a truck, effectively precluded Plaintiffs 

from proving proximate cause, even if the jury determined that Plaintiff's air bag inadvertently 

deployed. 

C. That Plaintiffs' offer of proof of these witnesses is part of the record. 

D. That the Court's ruling, along with other limitations imposed upon Plaintiffs, constituted 

error. 

E. That this prejudice, together with the Court's ruling, over the objection of Plaintiff, 

precluded Plaintiffs' by direct, re-direct or rebuttal testimony, to refute by foundation or 

substance with the similar occurrence witnesses, the testimony of Doug Nunan, his video, 

graphs and other exhibits, which compared the Delta V's of the similar occurrence witnesses 

to Plaintiff's Delta V, which constituted reversible error. 

VIII. THAT THE TRIAL COURT ERRED IN DENYING PLAINTIFFS' MOTION IN LIMINE TO 

PRECLUDE DEFENDANTS' WITNESS, SHARON SECKLER. TO TESTIFY THAT SHE 

LOST CONTROL OF HER VEHICLE ON THE CURVE WHERE PLAINTIFF'S. DANIELLE 

L. BACHMAN, VEHICLE WENT OUT OF CONTROL, AFTER HER DRIVER'S AIR BAG 

STRUCK HER, AND THAT THIS CURVE IS “DANGEROUS.” 

A. That this testimony of Defendants' witness, who, by her own admission, did not see this 

accident could only mislead the jury and prejudice Plaintiffs as to the facts and issues in the 

case at hand. 
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B. The this witness did not observe Plaintiff's vehicle, until after the collision occurred and 

vehicles came to rest, precluded her from testifying from what she noticed when she 

negotiated the curve in question because there was no foundation as to speed, weather 

conditions, road conditions, type of vehicle driven, time and place, and other facts related to 

the accident in question. 

C. That the testimony of Sharon Seckler, explicitly or implicitly, conveyed to the jury that 

Plaintiff, Danielle L. Bachman, simply lost control of her vehicle on this curve. 

D. That this testimony lacked foundation, relevancy and any probative value whatsoever, and 

said testimony was extremely prejudicial to Plaintiff. 

E. That this testimony was without any basis in law or fact and constituted reversible error. 

IX. THAT THE TRTAL COURT ERRED IN DENYING PLAINTIFFS' MOTIONS TO BAR 

DEFENDANTS' EXPERT WITNESSES ON THE GROUNDS THAT DEFENDANTS 

DISCLOSED APPROXIMATELY 13,000 DOCUMENTS, LESS THAN 60 DAYS PRIOR TO 

TRIAL AND IN VIOLATION OF SUPREME COURT RULE 218(c) AND 213(g) OF THE 

CODE OF CIVIL PROCEDURE. 

A. That the Court's Order that Plaintiffs could use any document provided by Defendant in 

the late disclosure and, if Plaintiffs used any such document, Defendants could refute that 

evidence in their defense, did not and could not cure the late disclosure. 

B. That, if Plaintiffs spent only one minute per page every day, for eight hours per day, 

reviewing these untimely disclosures by Defendants, it would take Plaintiffs approximately six 

weeks to perform a cursory review of these documents; if Plaintiffs were to spend two 

minutes in a cursory review of these documents, it would take Plaintiffs twelve weeks to 

perform such a cursory review. 

C. That these documents produced by Defendants were directly related to the investigation 

by the Defendant, General Motors Corporation, to its investigation and tests of the 

inadvertent air bag deployment of the air bags of the 1996 Chevrolet Cavaliers, which 

included Plaintiff's 1996 Chevrolet, and other “J” cars, as requested by the national Highway 

Traffic Safety Administration (NHTSA), and directly relevant and material to the issues in this 

case. 

D. That nothing could be more prejudicial to Plaintiff than the willful failure to disclose and 

produce these documents as required by the Court and the Code of Civil Procedure and 

Supreme Court Rules of the State of Illinois. 

E. That Plaintiff could not review the aforesaid documents, copy same, forward to its expert, 

Doug Page, to review, evaluate, and advise Plaintiffs as to his opinions thereto, when such 

records were not produced and disclosed until less than 60 days to trial. 

F. That, based upon the opinions of Plaintiffs' expert, Doug Page, further discovery may 

have to have been conducted. 

G. That the untimely disclosure and production of the 13,000 documents, precluded Plaintiff 

from further discovery, and constituted reversible error because of surprise and prejudice. 

X. THAT THE TRTAL COURT ERRED IN DENYING PLAINTIFFS' MOTTQN FOR 

PUNITIVE DAMAGES, PURSUANT TO 735 ILCS 5/2-604.1. 
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That Plaintiffs produced approximately 24 prior occurrences of inadvertent air bag 

deployments of the 1996 Chevrolet Cavaliers and other “J” cars over a period of 

approximately one year prior to the sale of the 1996 Chevrolet Cavalier to Plaintiff, Danielle 

L. Bachman, and evidence of knowledge of these prior occurrences by the Defendants of 

this public safety defect, which might or could cause injuries or death to the occupants of 

these vehicles in the Punitive Damage Hearing. However, the court erred in the denial of 

Plaintiffs' Motion for Punitive Damages, based upon the finding of the court that there were 

insufficient numbers of occurrences to support a punitive damages count. Made a part hereof 

and incorporated herein by reference is Plaintiff's Motion for Punitive Damages which has 

been previously filed with the Court. 

XI. THAT THE TRIAL COURT ERRED IN DENYING PLAINTIFFS' MOTIONS FOR 

SANCTIONSr INCLUDING JUDGMENT FOR PLAINTIFF ON THE ISSUE OF LIABILITY. 

OR. IN THE ALTERNATIVE, TO BAR ALL OF DEFENDANTS OPINION WTTNESS 

TESTIMONY, WHEN THE RECORD REVEALED THAT DEFENDANT ENGAGED IN A 

CONTINUOUS, DELIBERATE AND CONTUMACIOUS COURSE OF CONDUCT TN 

FAILING TO COMPLY WITH THE PROVISIONS OF THE CODE OF CIVIL PROCEDURE, 

SUPREME COURT RULES OF THE STATE OF ILLINOIS AND ORDERS OF THE TRIAL 

COURT, REGARDING DISCOVERY, WHTCH REQUIRED PLAINTIFF TO FILE MOTIONS 

TO COMPEL AND MOTION FOR RULE TO SHOW CAUSE, IN THIS ACTION. 

A. That counsel for Defendants, admitted pro hac vice, obtained an unfair advantage over 

Plaintiffs by engaging in a legal strategy to deprive Plaintiffs from engaging in fact and 

opinion discovery by late and untimely responses to production requests, as set forth in point 

DC, which is incorporated herein by reference, in producing approximately 13,000 

documents to Plaintiff, less than six days prior to trial. 

B. That this tactic by Defendants in their attempt to obtain an unfair advantage and frustrate 

Plaintiff, occurred through the discovery process in this action as set forth previously herein. 

C. That orders of the trial Court failed to cure this advantage to Defendants, and only the 

entry of an order on the issue of liability, or, in the alternative, an order barring Defendants 

opinion witnesses, would be appropriate under the law. 

D. That sanctions must be severe when the abuse of discovery is clear and unambiguous in 

demonstrating a trial strategy that has been continuous, deliberate and contumacious. 

E. That the order of the trial Court that Plaintiffs could utilize any of the 13,000 documents 

was totally ineffective in light of the fact that Plaintiffs were confronted with the impossible 

task of attempting to review, evaluate and analyze said documents, forward to Plaintiffs' 

expert for review. Discovery, fact and opinion, had long been closed, which precluded 

Plaintiffs from engaging in further discovery, based upon these documents. 

F. That counsel for Plaintiffs' review of case law in the State of Illinois reveals no case where 

there has been a greater abuse of the provisions of the Code of Civil procedure, Rules of the 

Supreme Court of Illinois and order of a trial Court. 

XII. THAT THE TRIAL COURT ERRED IN OVERRULING PLAINTIFFS' OBJECTION TO 

DEFENDANTS' SPECIAL INTERROGATORY ON THE GROUNDS THAT SAID 
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INTERROGATORY WAS DEFECTIVE IN FORM AND SUBSTANCE AND WOULD NOT 

CONTROL THE GENERAL VERDICT. 

A. That the special interrogatory was as follows: 

Did the driver's side air bag inadvertently deploy on November 6, 1996? Yes__________ 

No__________ 

B. That the jury returned a general verdict in open court; however, the court instructed the 

jury that they must answer the special interrogatory. Therefore, the jury was sent back to 

continue deliberations. However, there were no lines for the jurors to sign on said special 

interrogatory, and the court had to insert these lines prior to the jury continuing deliberations 

on the special interrogatory. After continued deliberations, the jury returned the special 

interrogatory by checking the line indicated “No.” 

C. That the interrogatory was obviously defective in that if the jury had answered “Yes,” the 

special interrogatory might not have controlled the general verdict. The jury could have 

concluded that the driver's side air bag inadvertently deployed, but did not strike Plaintiff and 

cause her to lose control and collide with another vehicle. The purpose of the special 

interrogatory is to ask the jury some controlling question, which, if answered in the 

affirmative, would control the general verdict. Goodman v. Chicago, B. & O. R. Co. 289 lll. 

App. 320, 7 N.E. 2d 393 (1937). The court may properly refuse to give a special 

interrogatory, which, standing on its own, could not control the verdict. Hollis v. Terminal R. 

Asso. 72 111. App. 2d 13, 218 N.E. 2d 231 (5th Dist. 1966). Here, the special interrogatory 

was defective as it obviously could not control the general verdict. 

D. That the court also erred in informing counsel for defendants that if certain language was 

set forth in the special interrogatory, the court would be inclined to accept it. Over objections 

of counsel for Plaintiffs, counsel for Defendants submitted the special interrogatory which 

went to the jury. The law in Illinois is clear that a judge cannot be an advocate, and the 

record will reflect that Defendants may have been unable to submit a special interrogatory 

that the court would have granted. 

E. That the fact that the jury did not answer the special interrogatory at the time the jury 

returned the general verdict is clear evidence that the jury was confused and misled by the 

special interrogatory. Particularly, when the court had instructed the jury, prior to 

deliberations, that both the general verdict and special interrogatory must be answered by 

them. 

F. That the defective special interrogatory that went to the jury was extremely prejudicial to 

Plaintiffs and constituted reversible error. 

XIII. THAT THE CUMULATIVE ERRORS OF THE COURT IN THIS TRTAL RESULTED IN 

EXTREME PREJUDICE TO PLAINTIFFS. AND DENTED PLAINTIFFS THE RIGHT TO A 

FAIR TRIAL, WHICH CONSTITUTED REVERSIBLE ERROR. 

The cumulative effect of the errors of the trial court in this cause constitute reversible error, 

even if some errors committed by the court did not constitute reversible error by themselves. 

XIV. THAT THE VERDICT OF THE JURY IS THE AGAINST THE MANIFEST WEIGHT OF 

THE EVIDENCE. 
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A. That the Plaintiff, Danielle L. Bachman, testified that her driver's air bag inadvertently 

deployed, struck, stunned and dazed her, caused her to lose control of her vehicle and 

collide with a step van driven by James Reed. 

B. That Richard Schneider, a witness to this accident, testified that he had a clear and 

unobstructed view of the 1996 Chevrolet Cavalier, driven by Plaintiff, Danielle L. Bachman, 

at the time of impact and collision, and he did not see the air bag deploy at that moment. 

C. That James Reed, driver of the step van, stated that he did not see anything at the time of 

the impact and collision. 

D. That, if the testimony of all of Defendants' opinion witnesses and exhibits were truly 

inadmissible in this trial, the manifest weight of evidence would be overwhelmingly in favor of 

Plaintiffs. 

WHEREFORE, Plaintiffs, DEBRA L. BACHMAN, as Mother and Legal Guardian of the 

Estate and Person of DANIELLE L. BACHMAN, a disabled person, and DANIELLE L. 

BACHMAN, Individually, pray that this Court vacatethe verdict and judgment for the 

Defendants in this cause and enter judgment for Plaintiffs, notwithstanding the verdict, or, in 

the alternative, grant Plaintiffs a new trial, for the reasons stated herein. 

Debra L. Bachman, as Mother and Legal, Guardian of the Estate and Person of Danielle, L. 

Bachman, a disabled person, and Danielle L., Bachman, Individually, Plaintiffs, 
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