
 

Courtesy of RosenfeldInjuryLawyers.com | (888) 424-5757 1 

DIRECT EXAMINATION 

BY MR. SHAPIRO: 

Q. Doctor, when we were - left off yesterday, we were talking about what are the normal 

levels for blood glucose. Can you tell us, first of all, with respect to the fasting blood sugar we 

talked about, in other words when they test after the patient has not eaten 

overnight, wh. would be the normal level for that? 

A. 70 to 100 milligrams per 100 cc., so 70 to 110. 

Q. And how about for the other type of test is called a random? 

A. A random blood sugar post prandial. 

Q. What is that? 

A. Anything 140 or higher is abnormal. 

Q. 140 or higher is abnormal? 

A. Is abnormal. 

Q. And that's - that test is after the patient has eaten? 

A. Well, that's why it's called random. It's unrelated to any activity, be it eating or whatever 

because you don't know how it relates to- a meal, so blood sugar of 140 or higher is - is 

distinctly abnormal. 

Q. Now, Dr. Fine, I believe you told us yesterday that even if Dr. Azaran had not 

discontinued the sliding scale insulin that it was still below the standard of care not to order 

the Humulin N for him while he was in the nursing home? 

A. Yes. 

Q. But would Dr. Azaran be acting reasonably if he left Paul :ter off the Humulin N whi in the 

nursing home because of concern of hypoglycemia or too low blood sugar? 

MR. POWER: Objection to the form. 

THE COURT: Sustained. 

BY MR. SHAPIRO: 

Q. In your opinion, in connection with your opinion that Dr. Azaran acted below the standard 

of care, would a reasonably well-qualified physician under the same circumstances be 

concerned about hypoglycemia? 

A. No. 

Q. Tell us why not. 

A. Well, if you look at his blood sugars at the admission to Ingalls which immediately 

preceded his admission to Imperial, all - every reading he had with the exception of January 

24, the day which he had the colonoscopy where he was not able to eat, he never had one 

normal blood sugar reading, and they were checking his blood sugar four times a day. Every 

reading he ever had was above normal, was abnormally high. 

So there was no concern whatsoever for hypoglycemia. He not only was never 

hypoglycemic, which is a low blood sugar, he was never u-glycemic which is a normal blood 

sugar. He was always high, without exception. T” only exception being the y that I mentioned 

was the 24th when he underwent the colonoscopy. 
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Q. Doctor, do you have an opinion based upon a reasonable degree of medical certainty as 

to whether Dr. Azaran's failure to order insulin for Mr. Carter proximately caused him any 

injury? 

MR. POWER: Objection as to time frame. 

THE COURT: Overruled. 

THE WITNESS: Yes. BY MR. SHAPIRO: 

Q. And what is your opinion? 

A. My opinion that the complications that necessitated his admission to Ingalls on February 

20 were a direct consequence of his not receiving insulin which resulted in exceptionally high 

levels of blood sugar. 

Q. So did - did the failure to order insulin proximally cause any injury? 

A. Yes. 

Q. Can you tell us what injuries - injury or injuries were caused? 

A. The infections, both the pneumonia, the left pneumonia, the infection of the urinary tract, 

the urosepsis, cl-' rly secondary to the uncor oiled high blood sugars. 

Q. Okay. Can you explain the basis of that opinion. 

A. There are multi-factorial. But very simply, we ward off infection with our own immunity, our 

own immune system, much of which is - is on the basis of our white blood cells. Our white 

cells fight infection. And they do that by getting to the area where the infection is, and this is 

called migration. Well, look upon someone who has a blood sugar of 2, 3, 4, 600 which is 

what his blood sugar was the day he was transferred to Ingalls. Look upon this - this body 

with a blood sugar of 4, 5, 600 as a sea of molasses. These white cells - 

MR. POWER: Objection, your Honor, 213. 

THE COURT: Overruled. 

THE WITNESS: These white cells virtually have to swim in a sea of molasses to get to where 

they're needed, in this case the urinary tract and the lung, the left lobe of the lung. They're 

unable to get to the site of infection. Once they get to the site of infection through the sea of 

molasses, they then have to compete with this very high blood sugar for oxygen because a 

hig.' ‘blood sugar has to be meta lized by the cell, by the white blood cell. And the same 

oxygen is needed to kill the bacteria once the white cell engulfs that bacteria. It has to kill 

that bacteria. It cannot kill the bacteria because it's competing for oxygen with the glucose to 

- for the oxidated burst that's necessary to kill that bacteria. 

So that's basic - the basics for why a high blood sugar makes diabetic patients very prone to 

infection. They can't get the white cells there. And when the white cells do get there, they're 

unable to kill the bacteria because they don't have the necessary oxygen to metabolize. 

BY MR. SHAPIRO: 

Q. Were there any other injuries caused by the high blood sugar? 

A. Well, the dehydration that results when blood sugar is high, the body tries to get rid of it by 

having it go through the urinary tract and it takes an obligate amount, large amount of water 

to get the sugar out via the urinary tract. And as a result, the individual becomes dehydrated. 

Well, upon admission to Ingalls, it was so severely dehydrated, they started a central line to 
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replenish his lost fluids. In the process they caused the pn? lothorax. The needle whic they 

were trying to give him the fluids, the necessary fluids, punctured the lungs and he 

experienced a pneumothorax, which of course is a life threatening situation. 

Q. And was that pneumothorax attended to in some fashion in the hospital? 

A. Yes, it was. 

Q. In what way? 

A. Well, they inserted the chest tube which again is tantamount to inserting a knife into the - 

into the lung. 

MR. POWER: Objection, Judge, 213. 

THE COURT: Overruled. 

THE WITNESS: Which is tantamount to injecting a knife, inserting a knife into the chest 

cavity and inserting a tube to suck out all the oxygen, all the air that was introduced when the 

pneumothorax was caused. 

BY MR. SHAPIRO: 

Q. And do you recall how long the chest tube remained in the patient? 

A. I believe until March 9. 

Q. And during that period of time, would the staff have to check the placement and 

positioning of the chest tube? 

A. Absc itely. 

Q. In addition to the urinary tract infection, the pneumonia - you mentioned a left lobe 

pneumonia. The patient later on had a right lobe pneumonia? 

A. Correct. 

Q. In your opinion, was that caused by this injury? 

A. Yes. That was also a result of the uncontrolled high blood sugar. It takes the white cells 

days to weeks to recover from that - that high blood sugar insult. It - they don't become 

functional overnight just because a blood sugar is corrected. And if I'm not mistaken, it took 

three or four days after admission to Ingalls for the blood sugars to get reasonably well 

controlled. But even after the blood sugar becomes well controlled, it still takes days to 

weeks for the organism, for the cells, to function normally. So the - the pneumonia that was 

diagnosed after admission to Ingalls, the right lobe pneumonia, clearly a result of the 

previously uncontrolled diabetes. 

Q. Was there any problem caused by the high blood sugar with respect to the decubitus 

ulcers? 

A. Well, the bacteria, and it's a mixed bag of bacteria that 11 cause decubiti, bed sc s, they 

need - they need nutrients. Well, it turns out the high blood sugar is the best nutrients for the 

bacteria that you can - that you canimagine. And it really provides a perfect environment for 

the growth of these bacteria so they can lay down the roots and form the decubitus. 

In addition, the aforementioned abnormalities in the white blood cells again decreases the 

host's ability to ward off this growth of bacteria because they're unable to function properly to 

get to the site of the infection, the bed sore, and to be able to - to kill the bacteria that are 

setting up house in the bed sores. So, again, it's multi-factorial. 
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Q. Now, did Mr. Carter already have decubitus ulcers before he went into the nursing home? 

A. Yes, he did. He did have very severe decubiti ulcer, but he developed new ones during his 

stay at the Imperial. 

Q. Where did he develop a new decubitus? 

A. On the left hip, and this was attended to by Dr. Azaran on February 16 where he wrote 

extensive orders to treat this newly developed bed sore. 

In your opinion, was that new bed sore caused or aggravated the high blood sugar? 

A. Yes. 

Q. And with respect to the other decubitus ulcers that you talked about, when he was at 

Imperial, were those decubitus ulcers infected? 

A. Yes. 

Q. When did they first make a diagnosis that the decubitus ulcers were infected? 

A. Well, if I'm not mistaken, they had that diagnosis upon admission to the Imperial. The 

already established bed sores were already diagnosed upon his admission to Imperial. They 

did not get any better. They didn't have a chance to improve despite adequate nursing care 

to the decubiti wound care because of the milieu of the high blood sugar, because of the 

uncontrolled high blood sugar. 

Q. While he was at Ingalls in the admission of February 20, did they actually grow any 

organisms out of cultures of those ulcers? 

A. Yes. I believe again a mixed group of organisms. 

Q. In your opinion, did the high blood sugar cause or aggravate the growth of those bacteria? 

A. Yes. CPK which clearly indicates a heart source of the muscle damage, it was not a 

dramatic elevation. 

Q. Can you explain what you mean when you say that the CPK-MB levels indicated a heart 

source of the enzyme elevation. 

A. Well, as you know, we're mostly muscle, muscle and water. And CPK, an enzyme, CPK 

comes from muscle tissue. Heart of course is a unique muscle called a myocardium. And the 

MB band distinguishes the CPK coming from regular muscle from heart muscle. So it's very 

specific to myocardial, to the heart muscle. So when you have a CPK that's elevated and 

shows a positive MB band, an elevation in the MB band, that says that CPK is coming from 

the heart. And that's released only when the heart muscle is damaged, is destroyed because 

of lack of blood. 

Q. And that was the case here? 

A. Yes. 

Q. And was any of that muscle damage or damage to the heart permanent? 

A. Oh, yes, muscle - heart muscle does not regenerate itself. 

Q. Are you able to say whether or not there was any effect on cardiac function thereafter? 

A. With every loss of even a singl heart muscle fiber, there's going to be some loss in heart 

function. It may not be measurable if only a few cells are destroyed or it can be devastating. 

And you can go from someone who has normal cardiac function after a severe MI where 

they are basically a walking cripple and that they get short of breath with each step because 
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the function of the heart is so severely damage because a large portion of the muscle was 

destroyed. 

Q. What was the effect on function with Mr. Carter? 

A. I really could not answer that with any certainty. 

Q. Why is that? 

A. Well, one, he was bedridden, so he never was fully ambulatory to really determine how 

much of a stress on the heart it was. He basically could not stress his heart as with normal 

activity would have done. And I don't know the status of his heart prior to the - that non-Q 

wave infarct that he had probably around February 20. 

Q. Doctor, with respect to the patient's high blood sugar and lack of insulin, did that cause 

any change in the patient's mentation or his responsiveness? 

A. Yes,it did. And even though i was somewhat difficult to evaluate because he was not fully 

ambulatory, looking at the nursing records from the Ingalls admission prior to his Imperial 

admission on, I believe, the 28th and 29th of January, looking at the nursing - reading the 

nursing notes, you see a man who's reasonably comfortable, saying good morning as the 

nurses come in to greet him and eating very well, especially when he's fed by his wife. He's 

eating quite well. 

Q. And then what happens? 

A. Well, he's transferred to Imperial. Again, he's not given any insulin whatsoever and he 

gradually deteriorates. He becomes more obtunded. 

Q. What does obtunded mean? 

A. Less alert. And, again, it's a gradation. Mild obtundation, maybe you're slow to respond to 

say hello. Severe obtundation is coma. So there's a gradual increase in his obtundation and 

his refusal to eat. He went from someone who was eating well, especially when fed by his 

wife to someone who, toward the end of the Imperial admission, refuses to eat. 

Q. And how about his level of consciousness by the time he gets to Ingalls on February 20? 

A. He' almost in full coma. He's Completely obtunded. 

Q. Now, Doctor, we've heard some terms here in the course of this case. The hospital 

discharge summary refers to diabetic ketoacidosis. Can you explain what that term is? 

A. Well, diabetic ketoacidosis is when there is a severe, severe deficiency of insulin. And 

there's so little insulin available not only do blood sugars go dangerously high but the fat 

tissue begins to dissolve itself and becomes the main source of fuel. Again, the glucose is 

not available to the cells that rely on insulin to get the glucose into it, the muscle, the fat and 

liver, so the only source of fuel for the muscle and the fat becomes the fat cells digesting 

themselves. And these - these compounds called ketone bodies, hydroxybutyrate 

acetoacetate are acids. But they become the key source of fuel for this - cells that can no 

longer utilize the glucose even though it's quite high. And as a result, they develop an 

acidosis, and it's ketoacidosis because it's acetoacetate, hydroxybutyrate are ketones or keto 

acids. So that's ketoacidosis, and of course it is an emergency situation, has about, today 

even in the best of hands, about a 10 percent mortality rate. 
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Q. Now, Doctor, were there ketones recovered in Mr. Carter's bloods when they looked to 

see if he had these ketones? 

A. Yes, there were. 

Q. Now, was - was there an acid condition - well, let me ask you this question: In your 

opinion, did Mr. Carter really have a full-fledged diabetic ketoacidosis? 

A. No. No. 

MR. POWER: Objection. Move to strike all his testimony with respect to ketoacidosis as 

being irrelevant. 

THE COURT: Overruled. 

MR. POWER: Thank-you. BY MR. SHAPIRO: 

Q. Can you explain to us your opinion as to what a more appropriate diagnosis would have 

been for Mr. Carter. 

A. Well, I feel a more appropriate diagnosis was hyperosmolar nonketotic coma. And this is a 

condition that he much more closely fits. He did have a high level of ketones, but I think that 

was from starvation. That was clearly documented in the nursing records at. Imperial. And 

again, when you are denie glucose as a source of fuel, you turn to fat, you turn to ketones. 

And that's why people who undergo a strict starvation diet develop ketosis. And I think Mr. 

Carter's ketosis was more from starvation from not eating the last several days at the 

Imperial rather than the ketoacidosis. 

What he did have metabolically in addition to the starvation ketosis was a hyperosmolar 

nonketotic state. And what that is, is when the blood sugars go so dangerously high, and 

again his blood sugar when finally measured at the Imperial went off the meter, it was tripple 

H which is triple high, they become so dehydrated, what's called a hyperosmolar state, and 

even though they've got very little, in his case, a low elevation of ketones or no ketones, it's 

called nonketotic because there is still not destroying fat as much as you would in a 

ketoacidotic condition. So he more closely - well, not more closely. He perfectly fit into the 

diagnosis of hyperosmolar nonketotic coma. 

Q. Was it a hyperosmolar nonketotic hyperglycemic coma? 

A. Yes. Yes. 

Q. Okay. What does the hypogly..... 

A. Hypf 

Q. Hyperglycemic add to the diagnosis? 

A. Well, that's why they become hyperosmolar. As I stated earlier, the high blood sugar takes 

water out of the body. It's osmotically active, and you just can't eliminate glucose molecules 

by themselves. They have to be dissolved in water. The higher the glucose levels, the more 

water it takes with it out the urinary tract, so it becomes - they lose so much water, that that's 

why they become hyperosmolar. It's like being on the desert and having no access to water. 

You become so dehydrated that your blood would become very hyperosmolar as in Mr. 

Carter's. Not because he was on a desert but rather because he was losing so much water 

which was not being replenished. 
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Q. Is there any significant practical difference whether you call his condition diabetic 

ketoacidosis as the doctors did at Ingalls or a hyperosmolar or hyperglycemic coma as you 

have stated? 

A. Well, there actually is. The prognosis is far more guarded with hyperosmolar nonketotic 

coma than it is with diabetic ketoacidosis. 

Q. What do you mean by a guarded diagnosis? 

MR. POWER: Well, objection, Judge, 213. 

THE COURT Overruled. 

THE WITNESS: 40 to 50 percent mortality rate with hyperosmolar hyperglycemic nonketotic 

coma. Much higher mortality rate than the diabetic ketoacidosis. Now, in all fairness to the 

medical profession, not that we're doing a lousy job on the hyperosmolar hyperglycemic 

state than we are with the diabetic ketoacidosis, generally speaking, those who have a 

hyperosmolar state are a much older group. Those who have the diabetic ketoacidosis tend 

to be the juvenile diabetic patients, much younger, overall much healthier population. But the 

hyperosmolar, hyperglycemic nonketotic state has a 40 to 50 percent mortality acutely. 

BY MR. SHAPIRO: 

Q. Right. Of course, in this case the condition was corrected and did not become a mortal 

case, correct? 

A. Correct. But, again, had much morbidity as a result, the heart attack, the infections, the 

pneumothorax. 

Q. By morbidity you mean what? 

A. Conditions caused by it that were not mortal. We always refer to mortality and morbidity. 

Mortality death, morbidity disease, illness. 

Q. Doc in your opinion, did an of the conditions which you've testified to which were caused 

or aggravated by the failure to give this patient insulin cause Mr. Carter any pain or 

suffering? 

A. I would - I would say yes because - 

Q. What is the basis of your opinion? 

A. Well, this was a man that did experience pain. And even though it was not often 

documented, on the Ingalls admission February 23 when he was transferred from the 

intensive care unit, there's a note in the nursing progress notes that he withdraws from pain, 

so it was - 

MR. POWER: Objection, Judge. May I be heard? 

THE COURT: Okay. Have a side-bar. 

(In chambers.) 

MR. POWER: Your Honor, we dealt with this very issue in the motions in limine which you 

denied. You said at least there's enough to go to a jury on whether he could offer opinions on 

pain and suffering. And my brief included, I'm trying to find this specific quote, that he 

admitted that there was no evidence in the chart that this man suffered pain. He specifically 

admitted that and I will find it if you will just give me another minute. This is clearly a new 
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opinion as being offered directly cont; lictory to 213 deposition stimony and my motion in 

limine which he granted barring him from offering any new opinions. 

THE COURT: Response? 

MR. SHAPIRO: Yeah. I can just respond. First of all, the 213 interrogatory answers said that 

he caused pain. I'm just in briefly looking at the deposition, page 71 there's a question about 

pain. 

THE COURT: Well, he gave an opinion that it caused pain. Counsel's objection was to 

testifying that there was evidence in the records with regard to the pain. 

MR. SHAPIRO: The ability to - to experience pain. 

THE COURT: Counsel's objection is that previously he had disclosed that there was nothing 

in the records regarding the ability to perceive pain. 

MR. SHAPIRO: No. The only question on that was on page 70. There was a question about 

with respect to the left lower lobe pneumonia, that resolved during the admission, correct? 

Answer: Yes. There's no evidence based on the chart that caused any pain to the patient, 

correct? 

Okay. But at other points in the deposition he said things did cause pain. Now he's just 

talking generally about - about pain. 

MR. POWR Judge, I have no objecti if he generally talks about pain because you've denied 

my motion on that. But as to specific references in the chart where it shows that this man 

was causing pain or suffering from pain, he specifically admitted there weren't any that he 

could find. 

THE COURT: Counsel just said it was with regard to left lobe pneumonia. Now, is there 

anything with regard to other symptomology and he said there was nothing in the records. 

MR. SHAPIRO: I don't believe there's any global question on pain. 

MR. POWER: Well, let me point you to page 149, 150 and 151. I dealt with the issue at 

Imperial on pain back in the 70s. But if we're just going to deal with Ingalls, Mr. Geiser, who 

was in the case at that time, specifically on page 61, or excuse me, 151, starting at line 5: Do 

you have any evidence that you can point me to in the Ingalls records that demonstrates to 

you that this patient was showing consciousness of pain? 

Answer: I already answered this. And then question: We did it for the nursing home now 

we're doing it for Ingalls. 

Line 14, witness: No, there was no evidence to say that he was actually experiencing • in 

that he was relating somehow to the nurses. 

Question: At the hospital? Answer: At the hospital. 

Question: Or in any way demonstrating it to the nurses, correct? 

Answer: Yes. 

He's going to say the man withdrew in pain, that is a demonstration to the nurse that he is in 

pain. THE COURT: Or somebody who reported it. MR. POWER: Well, it's either a doctor or 

nurse. And theres no evidence this - this man specifically said there was no evidence in the 

chart to that specific question, and now he's offering a new opinion. THE COURT: What 

about that? 
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MR. SHAPIRO: Well, I think that is something that the nurses made a comment on, not that 

the patient communicated any pain to the nurses. And I point out on page 154 we asked him 

generally, in your opinion, based upon a reasonable degree of medical certainty, likely the 

conditions Mr. Carter had while he was in Ingalls would cause him pain. He goes through - 

MR. POWER: I agree. THE COURT: The questions that were - where the objection was? the 

records indicated pa. Then you pointed out there was one thing indicating specifically with 

the pneumonia. Counsel points out questions from Mr. Geiser, who previously was in the 

case when the nursing home was in the case, with regard to a witness saying there's nothing 

in the Ingalls records to show he was experiencing pain. 

MR. POWER: Or demonstrating. 

THE COURT: Or demonstrating pain. 

MR. POWER: Because he was not - the only way he would be able to tell anybody was by 

showing it or demonstrating it. He can't speak. 

THE COURT: Something in the records and wasnt disclosed, the objection will be sustained. 

Jury will be instructed to disregard the witness's last answer. 

MR. POWER: Your Honor, before we start cross, I would ask that he be - instruct his witness 

because I intend to ask him that exact same question again. It'd mean that admission. If he 

says no, there is some, that will violate 213 again. I'm entitled to rely on the answers for my 

cross. I am not - I shouldn't be at risk for getting “I disagree,” “I disagree looking like Im then 

hiding things on objections under 213. His witness should be instructed between direct and 

cross that he has't answer no, there isn't anthing, because that's exactly what he said here, 

and he's bound to follow that on the stand on my cross. 

MR. SHAPIRO: I disagree with that. This is - first of all, if you ask the man a question, you're 

opening the door at that point. You know, you were asking the witness about voluminous 

medical records - 

THE COURT: The witness should have been instructed prior to his testimony that he was 

bound by those opinions and the basis for the opinions that previously had been disclosed. 

MR. POWER: I would ask that we take a break and tell him now don't go beyond the dep. 

THE COURT: I'm not going to do that. 

MR. POWER: Okay. May I at least have that instruction between direct and cross on this 

very issue because, Judge, this is the issue in the case. And I should be entitled to get that 

answer out of him without having to have another side-bar and deal with this issue again or 

have him say again, yes, now I see there is evidence. Because quite honestly this is 

surprise. It violates 213. 

MR. SHAPIRO: Wait a minute. 

MR. POWER: This is trial by ambush through his expert. 

MR. SHAPIRO: Excuse me. It is not surprising - 

THE COURT: Yes, it is surprising because it was not disclosed. Anything that is not 

disclosed is surprise. 

MR. SHAPIRO: I understand that point of view. But counsel has seen the records. It's right 

there. It is the fact. 
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THE COURT: It very well may be, he may have seen something in the records, but he is 

entitled to rely on what has been disclosed from the 213 interrogatories and from the 

witness's discovery deposition and any supplements that have been put. 

MR. SHAPIRO: Right. I understand that. All I'm saying is, purposes of the record, the facts 

are there in the hospital records. If it doesn't come out with this witness, it will probably come 

out with another witness that those are what the records show. 

THE COURT: Regardless of what the records may show, counsel is entitled to rely on what 

the witness has previously disclosed, and we will be taking a recess for a couple of minutes 

between the direct and cross-examination, and I suggest that perhaps the two of you 

together approach the witness just to make sure that what - if the fitness is told that 

he ca only - he can't go beyond what he has previously disclosed in his opinions and bases 

therefore. 

MR. SHAPIRO: I understand fully the basis for the court's ruling on the direct examination. 

However, it seems to me if counsel starts opening the door by asking questions about the 

medical records and points out parts of the medical records and looks at the medical 

records, that he'd then be opening the door to that. 

MR. POWER: If that were true, 213 would be gutted with respect to cross-examining an 

expert who says well, I didn't see anything and later finds something and the plaintiff doesn't 

disclose it to us. That's the very reason why 220 changed to 213 so we didn't have this type 

of trial where things were discovered at the time of trial. 

THE COURT: With regard to cross-examination, unless the witness is specifically asked with 

regard to any line in the record where it says that the patient did something, that might open 

the door, but other than that 

MR. POWER: Judge, I am going to ask him whether - because he made an opinion as - at 

the time of admission about consciousness. I will deal with the record and whf it shows as to 

that but n pain. 

THE COURT: I'm talking about with regard to - 

MR. POWER: Pain. 

THE COURT: - at what - when we're specifically objecting to that, reference it. 

MR. POWER: Fair enough. 

THE COURT: If you go into that particular with a question about that, then you open the door 

for examination. 

MR. POWER: Absolutely. Absolutely. 

THE COURT: Can we go back out there? 

MR. SHAPIRO: Judge, maybe just so we don't have the problem again, maybe we should 

instruct the witness now. 

MR. POWER: If we're going to take a break, I would prefer that it be done now because 

otherwise I'm going to be - every five minutes, because he's done it so far, I've been 

objecting under 213, he has added many, many bases.Judge, I - 

THE COURT: Some of them weren't bases. Some were explaining the bases. One you 

objected to an anecdote he was giving to help the jury understand what he was referring to. 
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MR. POWER: Your Honor, with all due respect, he never mention? mortality and morbidity i 

reases anywhere in his deposition period. To permit him to talk to the jury about increased 

chance of death when, number one, it's not an issue in this case, number two, he never 

mentioned - 

THE COURT: And he told them it wasn't. 

MR. POWER: That's my very point. 

THE COURT: In the particular case. Maybe it's layman's terminology, maybe morbidity 

wasn't the term he used. 

You want to add - have the witness step back here. Liz, will you ask the deputy to have the 

witness come back here for a few minutes. 

MR. POWER: Judge, I think you just ruled he can't go through the pain in detail - 

MR. SHAPIRO: Wait a minute. He said he couldn't rely on that one comment. 

THE COURT: I don't know what the question is. I don't know what the total has been 

disclosed. The witness did have an opinion that he is suffering pain. 

MR. POWER: And that's already been elicited. 

MR. SHAPIRO: No, it isn't. 

THE COURT: Well, I don't know whether the question is there. 

(Dr. Fine entere the room.) 

THE COURT: Dr. Fine, you may have certain opinions that you have with regard to what's 

contained in the records. However, you are limited as to what has been disclosed in 

discovery either by way of your discovery deposition or by way of any 213 interrogatories 

which were disclosures by counsel of what they intend your testimony to be regarding facts 

and opinions. So even if you do have other opinions, you cannot express those. You are 

limited as to what has been disclosed, in order to prevent surprise to counsel. 

DR. FINE: Okay. I had not disclosed that at the deposition? 

MR. SHAPIRO: Just to be clear, the opinion that there was a notation about pain on 

February 23, that notation - 

THE COURT: The demonstration of pain. 

MR. POWER: Any notation in the record regarding demonstration of pain during the entire 

Ingalls admission, that's what he - that's what he said, I did not find any. 

MR. SHAPIRO: His opinion was there pain. And you said in your deposition that there was 

nothing in the record that documented. 

DR. FINE: I've reviewed the records ince the deposition in preparation for the trial. 

THE COURT: And that very well may be, but you're limited to what has previously been 

disclosed. 

DR. FINE: Okay. Okay. 

THE COURT: Are we ready? 

MR. SHAPIRO: Yes. 

(Whereupon, the following proceedings were held in open court.) 

THE COURT: Ladies and gentlemen, the objection is sustained. The witness's last answer 

will be stricken. You will disregard the witness's last answer. BY MR. SHAPIRO: 
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Q. Dr. Fine, can you explain to us what is the basis of your opinion that the conditions 

caused or aggravated by the hyperosmolar, hyperglycemic state that you referred to, to the 

lack of insulin caused the patient? 

A. Well, there's a lot of attendant discomfort with being dehydrated. And the perception of 

thirst which you're unable to quench because you're not ambulatory, you don't have access 

to water at will, is going to cause a certain level of discomfort. The infection that -esulted 

from the high blc sugar is a very uncomfortable state. When you get the flu, we call malaise, 

those nonspecific symptoms that we experience, those, very uncomfortable symptoms, 

muscle aches, just perception of being ill, is what Mr. Carter almost certainly experienced 

when he had really overwhelming infection. 

Of course, the pain attendant to the insertion of the chest tube because of the dehydration 

that resulted from the high blood sugar was associated with a significant amount of pain, the 

pneumothorax, severe degree of discomfort from being unable to get the necessary oxygen, 

the air deprivation that resulted from the pneumothorax, so, yes, because the hyperglycemia, 

Mr. Carter experienced a certain degree of discomfort and pain. 

Q. Doctor, how long did Mr. Carter remain in the. hospital - well, let me ask you this question: 

Was Mr. Carter able to express his pain to the nursing staff? 

A. Yes. 

MR. POWER: Objection 213. 

THE COURT: Overruled as to whether he was able to. BY MR. SHAPIRO: 

Q. How Tig did Mr. Carter remain the hospital for the February 20, 1995 admission? 

A. I believe he was not discharged until March. Can I look at the record? 

Q. Yes. By the way, one other question. Was Mr. Carter verbal while he was in the hospital? 

A. Which hospitalization? 

Q. I'm sorry. Let's get that straight. When Mr. Carter was in the hospital from February 20 to 

March 17, he wasn't able to verbally communicate to the nursing staff, was he? 

A. No, he was not. He was verbal in the prior Ingalls. 

Q. Right. In the prior. 

A. Prior going to the Imperial. 

Q. When he was in Ingalls February 20, he wasn't able to verbally communicate any 

complaints of pain, correct? 

A. Correct. 

Q. Now, with respect to the hospital admission of February 20 to March 17, 1995, in your 

opinion, was that hospital admission a proximate result of Dr. Azaran's failure to give insulin 

orders for Mr. Carter? 

A. Yes. 

Q. And what is the basis of that opinion? 

A. All the morbid conditions that necessitated the hospitalization, as already discussed, were 

direct consequence of the uncontrolled hyperglycemia which was a direct consequence of 

the failure to give insulin. 
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Q. Doctor, showing you what has previously been marked and introduced into evidence as 

Plaintiff's Exhibit No. 3, which is the hospital bill from Ingalls Hospital, in your opinion, with 

the exception of the charges for Dilantin administration and ferrous sulfate, were those 

charges all related to the failure to give this patient insulin? 

A. Yes. 

Q. And, Doctor, the Dilantin, ferrous sulfate charges are 1,063.70, the total hospital bill is 

55,172. So if you subtract that, would the total hospital bill, in your opinion' related to the 

insulin - a failure to give this patient insulin be the figure of 54,108.70? 

A. Yes. 

Q. Very quickly, Doctor, showing you what we've marked as Plaintiff's Exhibit No. 17 for 

identification purposes. I'm going to hand you an article called the Diabetes Control and 

Complications Trial Study, Implications ‘: the Diabetic Foot from t Journal of Foot and Ankle 

Surgery, volume 33, No. 6, 1994 by Dr. Ralph DeFranzo and Charles Reisner, M.D. and 

showing you that article, you've seen that article before, correct? 

A. Yes. 

Q. You've read that article? 

A. Correct. 

Q. Okay. In your opinion, is that an authoritative article on the subject of diabetes as it relates 

to infection? 

A. I know both the authors very well. Can I still answer that? 

Q. Yes. 

A. Yes, it's very authoritative. 

Q. Thank-you. 

A. Article. 

Q. Now, before I turn you over to Mr. Power for cross-examination, was stated to the jury by 

Mr. Power on his opening statement that you and I know each other because our daughters 

play together. Was that accurate? 

A. Well, they're both 24, and I don't think they have ever played together. I hope not. 

Q. Our daughters do know each other, though, right? 

A. Yes. They went to, I believe, grade school but not high school together. No, they went to 

high school together. 

Q. They did go to high school. And you and I know each other through our daughters? 

A. Correct. 

Q. And you said in your deposition, I believe, that we were friends but not social friends. Can 

you just describe our relationship to the jury. 

A. We met through our daughters. I mean, we're - Donald was a very personable, very nice 

guy. That's pretty much about the extent of it. I think we went out to dinner once or twice. We 

happened to fortuitously go to the same vacation spot once and went out to dinner. Had a 

great time. Never called us back. 

Q. But actually I did call you back - 

A. I didn't return the call? 
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Q. At one time to ask you if you would be interested in testifying in this case which involved 

your area of expertise, correct? 

A. Yes. 

Q. And I also asked you to testify once before in a case that involved a young lady with a 

thyroid problem? 

A. Correct. But she was my patient. I was her physician. So it was more for her than for you 

that I testified. 

Q. The fact that we know each other and went out to dinner once, has that affected in any 

way, shape or form your testimony - 

A. No. 

Q. - here? 

MR. POWER: Objection, Judge. 

THE COURT: Overruled. BY MR. SHAPIRO: 

Q. If you and I had never met before, I just got your name out of the clear blue sky, would 

your testimony be the same? 

A. Yes, it would be the same. 

Q. Doctor, in coming here to testify, you've had to take time away from your usual 

professional activities, correct? 

A. Correct. 

Q. And you've also taken time away from your usual professional activities in reviewing all 

the files and materials? 

A. Yes. 

Q. I tc it, you've spent a fair ount of time reviewing all the depositions that you mentioned and 

medical records? 

A. Yes. And you will get my bill. 

Q. And what - tell me what - what you charge and why you charge what you charge. 

A. Well, I charge $350 an hour, and I charge $3,000 for the day. 

Q. And tell me what is the basis of those fees? 

A. Well, those are actually a fraction of the fees I get for speaking, for lecturing. And look 

upon it as time away from other activities that would actually be more productive financially 

because I'm not a medical expert witness. I'm not a professional witness. 

Q. Okay. When you say you're not - I mean, have you ever done this type of work other than 

when you testified as a treating physician in the other thyroid case we talked about and this 

case, have you testified in court before? 

A. No, never. 

Q. Does the fact that you are being paid for your time, does that affect or change your 

testimony in any way? 

A. Abs itely not. 

MR. SHAPIRO: That's all I have. Thank-you. 

THE COURT: Ladies and gentlemen, we'll take a recess for a couple of minutes before 

cross-examination. 
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(A short break was taken.) (Whereupon, the following proceedings were held in open court.) 

THE COURT: Counsel, ready for cross-examination? MR. POWER: Yes, your Honor. Thank-

you. 

CROSS-EXAMINATION 

BY MR. POWER: 

Q. Hi, Doctor. I think you've told us that you do not practice medicine and haven't done so 

since 1995 as an internal medicine physician, correct? 

A. Yes. 

Q. And, in fact, if we went to the ten years before 1995 and asked you how many times you 

had seen patients in a nursing home on an annual basis, you would have to tell me it would 

be maybe as little as two, correct? 

A. Annual? 

Q. Yeah. 

A. I saw my patients once a month, and I generally ave: ied about two to three pat nts at 

some time, so I was - so that would be two times 12 would be 24. 

Q. Now, you're telling me for the ten years you were actually practicing internal medicine and 

saw patients in a nursing home - 

A. I practiced much more than ten years, Counsel. 

Q. Between 19 - if you let me finish.' When you were seeing patients in a nursing home, you 

only saw patients in the nursing home for approximately a ten-year period between 1984 and 

1994, correct? 

THE WITNESS: I started practice in 1978 - 

MR. POWER: Objection, Judge. Not responsive. Move to strike. 

THE WITNESS: Well, I saw patients in nursing homes throughout my entire practicing 

career. 

BY MR. POWER: 

Q. So it's your testimony today you saw patients in a nursing home before 1994, correct? 

A. Before 1984. 

Q. I'm sorryBefore 1984, correct? 

A. You're correct, yes. 

Q. You became an internist in when? 

A. In 1976. 

Q. And' r the first few years you?re building a practice and didn't have any geriatric patients 

in that practice, true? 

A. For the first two years I was doing my endocrine fellowship. I did not start seeing patients 

privately until ‘78. 

Q. Then for the first five years thereafter, you really didn't see any patients in a nursing 

home, true? 

A. I saw patients in a nursing home. I can't give you the exact year I had my first patient in a 

nursing home that I followed. If you can produce the records of the nursing home where I 

had patients, I can give you the - 
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MR. POWER: Objection. Move to strike, your Honor, as nonresponsive. 

THE COURT: It will be stricken as nonresponsive. That jury will disregard that portion of the 

witness's answer. 

BY MR. POWER: 

Q. Sir, did you ever give an answer to the contrary under oath as to whether you saw 

patients in nursing homes between 1978 and 1983 or 1984? 

MR. SHAPIRO: Objection. 

THE COURT: Overruled. 

THE WITN??: I cannot say with cert??ty when I started seeing patients in nursing home - in 

nursing homes after I started practice. BY MR. POWER: 

Q. Sir, isn't it true the first five years that you were in practice, when you started practicing in 

1978, you didn't see patients in nursing homes? 

A. I don't know that. 

Q. Well, let me refresh your recollection. 

A. Refresh my recollection. Because if I said that during the deposition, I wouldn't know it 

then either. 

Q. So you're just guessing when you say it in your deposition? 

A. Probably. 

Q. Okay. So - 

A. Just trying to give you a reasonable date when I started seeing nursing home patients. 

Q. When you were under oath sworn to tell the truth, you started guessing as to when things 

occurred; is that true? 

A. I told the truth as best to my recollection. 

Q. And to the best of your recollection, you saw no patients in a nursing home between ‘78 

and nineteen eighty - well for the first five years,??ill 1983, true? 

A. What I can truthfully respond - 

MR. POWER: Objection, Judge, move to strike. 

THE WITNESS: - I'm not certain when I started seeing patients in the nursing homes. BY 

MR. POWER: 

Q. Sir, didn't you give the following answers to the following questions. 

MR. POWER: Page and line 85. 

MR. SHAPIRO: Can I give him a copy? 

MR. POWER: Judge, I'm really not interested in refreshing his recollection. I want to ask him 

the question. 

THE COURT: You may ask the question. 

MR. POWER: Thank-you. 

MR. SHAPIRO: Judge, may I give the witness? 

THE COURT: No. BY MR. POWER: 

Q. To put it in context, I have to step back. 

“Question: Then before that, at what frequency did you see patients in a nursing home. We 

are now back to 1984 and earlier. 
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“Answer: The first five years that I was in practice, and' started in practice in 19,I didn't see 

patients in nursing homes.Once I developed some very close bonds with families, I started 

picking up patients in nursing homes, generally after they were discharged from the hospital 

for an acute episode, and they could no longer go back to home care.” 

Didn't you give that answer to that question on May 10 - excuse me, May 16, 2000 while you 

were under oath? 

MR. SHAPIRO: Objection. 

THE COURT: Sustained. It's not impeaching. The jury will disregard those questions and 

answers given on the deposition. They will be stricken. BY MR. POWER: 

Q. Would you like to see your deposition to see if it would refresh your recollection as to 

whether you said that on May 16, 2000? 

A. More than happy to. 

Q. Okay. 

A. I'm certain if that's what I said in the deposition, that's what I said. 

Q. But I don't want you to guess. I don't want you to - 

THE COURT: Hold it. Counsel's remarks will be stricken. It' improper. Jury will disr??ard 

counsel's 

remarks. 

BY MR. POWER: 

Q. Let me show you a copy of your deposition. I direct you to page 85, starting at line 17. I'm 

sorry, starting at line 14. I apologize. 

A. In the first five years I was in practice - 

THE COURT: Read it to yourself. 

THE WITNESS: Okay. Approximate. It was an approximate number. BY MR. POWER: 

Q. Okay. And theres nothing that you've learned since then to change that approximate 

number, correct? 

A. Correct. 

Q. Now, after 1995 you didnt see any patients in nursing homes, correct? 

A. Yes. 

Q. So you saw patients in nursing homes between 1984 and 1995 or late ‘94 whenever you 

stopped practicing internal medicine and seeing patients in nursing homes, true? 

A. Approximately true. 

Q. Now, isnt it true, sir, that you have no idea how many times you saw patients in 

a nursing home as a primary care?? sician in the year 1995? 

A. Yes. 

Q. It could possibly be less than two, true? 

A. Yes. 

Q. And in 1994 you have no recollection of how many times out of the year you actually went 

to see a patient in anursing home, true? 

A. True. 
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Q. In fact, all you can say is that you probably went to a nursing home during 1994 between 

five and ten times the entire year, true? 

A. I couldnt even say that with probable. I dont know. 

Q. In fact, it could be less than five, right? 

A. Yes. 

Q. Now, you dont specialize in geriatric medicine, true? 

A. True. 

Q. Youve never served on a staff - never served as a staff physician at a nursing home, 

true? 

A. True. 

Q. Since were talking about your area of medicine, endocrinology - endocrinology I think you 

told us was a subspecialty of internal medicine? 

A. Yes. 

Q. Internal medicine has a separate specialty, correct? 

A. Internal medicine itself is a separate specialty. 

Q. And along with each area of specialty, there are board certification processes that go 

along with that? 

A. Yes. 

Q. And, sir, a board certification process is something that people who receive their degree 

in that area of specialty go on to take additional testing to show their peers within that 

specialty that they have the added qualifications necessary to be called board certified within 

that particular area, true? 

A. Well, just that they've taken the test. 

Q. Well, if you take the test and fail, you wouldnt be board certified, right? 

A. You would be board eligible whether you take the test or not. 

Q. But if you take the test and prove to them that you have the qualifications to be called 

board certified, you are then called board certified, true? 

A. If you take the test and pass the test, you're board certifie 

Q. Thank-you. 

In order to become board certified in 

endocrinology, you first have to become board certified in internal medicine, true? 

A. True. 

Q. You're not board certified in endocrinology, are you? 

A. Never took the test. 

Q. So you're not board certified in endocrinology? 

A. Right. True. 

Q. In fact, you're not even board eligible in endocrinology because you haven't become 

board certified in internal medicine, true? 

A. True. 

Q. Okay. So even to be considered board certified in endocrinology, you would have to take 

your internal medicine boards which you have never done? 
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A. True. 

Q. So you're not recognized within the area of endocrinology as a specialist that meets the 

qualifications of board certified endocrinologist, true? 

A. I'm recognized as an endocrinologist. 

Q. Fai: nough. 

Now, you're not on the active staff of any hospital, correct? 

A. No, I'm on the emeritus staff. 

Q. An emeritus staff is privileges that they extend to physicians who had previously been 

active but want affiliation with the hospital, right? 

A. Yes. 

Q. You don't go to hospitals, you don't treat patients, correct? 

A. True. 

Q. Now, Doctor, as a conceptual matter, you don't have a problem with internal medicine 

physicians treating insulin dependent diabetics, true? 

A. Correct. 

Q. You agree - 

A. Some do an outstanding job. 

Q. I'm sorry? 

A. Some do an outstanding job treating diabetes. 

Q. So conceptually the fact that Mr. Carter was managed by an internist as opposed to 

endocrinologist 

isnt something you think that he was automatically mismanaged? 

A. Correct. Emphatically correct. 

Q. I'm rry? 

A. Emphatic on that. 

Q. In fact, you think it's appropriate for board certified internal medicine physicians to follow 

Mr. Carter for the treatment of diabetes, assuming it's done appropriately, true? 

A. Yes. 

Q. Now, Doctor, very briefly we talked about the time for your affiliation with this case. I think 

you said you charge $3,000 to testify. In fact, it's $3,000 whether it's an hour or two hours or 

the whole day, true? 

A. Correct. 

Q. And you gave two separate depositions in this case, right? 

A. Yes. 

Q. In addition, you've read some records, right? 

A. Yes. 

Q. Now, Doctor, you're telling us that your affiliation with Mr. Shapiro played no role in your 

review of the documents and coming to an objective opinion; is that true? 

A. Yes. 

http://www.rosenfeldinjurylawyers.com/
http://www.rosenfeldinjurylawyers.com/nursing-home-injuries.html


 

Courtesy of RosenfeldInjuryLawyers.com | (888) 424-5757 20 

Q. So you wanted to give my client, Dr. Azaran, a fair and objec we review of the material??o 

determine whether, in your opinion, he complied with or deviated from the standard of care, 

true? 

A. Yes. 

Q. And before offering any opinions either verbally or in writing that he complied with or 

deviated from the standard of care, you, in fact, reviewed all of the materials that were sent 

to you by Mr. Shapiro's office, true? 

A. Yes. 

Q. And, in fact, you wrote a letter to 

Mr. Shapiro and told him exactly what you reviewed. I'm not going to ask you to try to 

remember it. I'll just go and look at it. You reviewed the Glenwood 

Terrace Nursing Home records, true? 

A. (Nonverbal response.) 

Q. True? 

A. True. 

Q. You reviewed the St. James Hospital records, true? 

A. True. 

Q. You then reviewed the Ingalls Memorial Hospital records, right? 

A. True. 

Q. You Iso reviewed the Imperial rsing Home records, true? 

A. True. 

Q. And to be fair and partial to my client, I think you even mentioned that you made an 

extensive review of those materials; isn't that true? 

A. True. 

Q. Now, sir, after your extensive review of these materials, you came to certain opinions, 

true? 

A. True. 

THE COURT: The record will reflect that counsel has stacked up some folders and 

notebooks that he has then just placed his hand upon that, but there has been no testimony 

from this witness with regard to what those are. The jury will disregard any showing by 

counsel of what he wishes to portray to the jury. It's improper. BY MR. POWER: 

Q. Sir, let me do it again with you, then. 

THE COURT: Witness has testified what he's reviewed, Counsel. Put your props away. 

MR. POWER: I'm sorry? 

THE COURT: Put your props away. BY MR. POWER: 

Q. Isn't it true, sir, that after reviewing all of these docur??ts you - at $350 an hour ou had 

charged a total of less than $700, less than two hours time, to come to your opinion? 

A. I have to review my bill. But if that is what my bill reflects, that's what I billed for. I don't 

overcharge. I only bill for the time that I spent. 

Q. And it's your best estimate you spent less than two hours? 
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A. Whatever my bill is exactly what I - the time that I spent. Been in practice for 25 years. I 

can review a chart. 

MR. POWER: Objection. Move to strike. Nonresponsive. 

THE COURT: The witness's answer will be stricken. There is no question pending. The jury 

will disregard the witness's response. BY MR. POWER: 

Q. At the time back in May of 1998 you would agree that up until that time you had billed Mr. 

Shapiro a total of less than $700, true? 

A. Again, I have to review. That was before the depositions, too. 

Q. Yes, sir, absolutely. 

A. Sure. Yeah. 

Q. Wou?? your deposition testimony nd your comments about what you had billed him up 

until that time assist you in refreshing your recollection? 

A. Let me look at the bill. 

Q. Well, sir, that unfortunately has never been sent to me, so I - 

THE COURT: Counsel's remark will be stricken. The jury will disregard that remark. 

BY MR. POWER: 

Q. I do not have your bill, sir. I'd like to show you your deposition testimony starting at page 6 

and ask you to review it to yourself, from page 6 to page 7. And that's from session one 

which I believe is 1998. 

Does that refresh your recollection as to what you had charged up until that time? 

A. Which says I charged 350 an hour on the two pages you asked me to read. 

Q. I'm sorry. Go to page 8. I apologize. 

A. Again, that was a guesstimate then. I know a more recent bill which reflects more review 

of the records is much larger than that, reflecting the additional time. 

Q. At that point you said that it was certainly safe - safel less than a thousand, rig?? 

A. If you read my response, it was a guesstimate. 

Q. Let me show you again, sir. If you just look at page 8 starting at line 11. 

A. I say, I'd say less than 700. 

Q. You said it was safely less than a thousand, but probably less than 700, fair? 

A. Safely less than a thousand but probably less than 700, because I did not know. 

Q. Okay. So not more than three hours but maybe less than two? 

A. Not even to that definitively without a copy of the bill. 

Q. Well, sir, you would agree that it would be important to determine whether a patient is a 

type one or type two diabetic accurately for purposes of classifying them and treating them, 

true? 

A. I said important to determine if they're insulin dependent or not. 

Q. Do you know the difference between type one and type two diabetic? 

A. Yes. 

Q. You would define a type one diabetic as an insulin dependent diabetic, true? 

A. Tru?? 

Q. You would define a type two diabetic as someone who is not insulin dependent, correct? 
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A. Wrong. 

Q. Have you ever given an answer under oath to the contrary? 

A. I may have differentiated between insulin dependent and insulin requiring. Many type twos 

become insulin dependent and/or insulin requiring. It's a semantic term. So I may have used 

“insulin requiring” under oath. 

Q. Well, sir, a type two diabetic is not an insulin dependent diabetic, true? 

A. That - that statement is wrong. A type two can be insulin dependent as I stated - as I 

explained yesterday, because eventually the pancreas burns out entirely. 

MR. POWER: Objection. Move to strike as nonresponsive. 

THE COURT: Overruled. BY MR. POWER: 

Q. I'm sorry. The last question and answer, I'm not sure if I asked you correctly. A type two 

diabetic is not insulin dependent, true? 

A. And??e answer remains the same false. 

Q. Okay. 

A. I'm not going to get into a semantic game when clearly type twos, half of them become 

insulin requiring, many of whom eventually become insulin dependent. If that was not clear in 

the deposition I gave in May of this year, so be it. 

Q. Do you remember giving an answer to the following questions in May of this year under 

oath on page 134. Question - 

MR. SHAPIRO: Excuse me, what line, Counsel? 

MR. POWER: Starting at line 6 going to line 19. Actually, starting at line 5. BY MR. POWER: 

Q. “Question: What is type one? 

“Type one is an insulin dependent - is 

insulin dependent diabetes also referred to as juvenile onset diabetes, but we prefer type 

one. There's less confusion when we try to categorize it based on the dependence of insulin. 

“Question: What is type two? “Answer: Type two is a diabetic who is not insulin dependent, 

maybe insulin requiring, but they're not dependent in that they don't die when they're denied 

insulin. The gars may go way up, but?? are usually nonketotic and they don't die. So they're 

not dependent on insulin for life, but it's certainly required for controlled diabetes.” 

Did you give that answer to that question - 

A. Yes. 

Q. - in May of - 

A. Yes. 

Q. May 2000? 

A. Answer is totally accurate. Perfectly accurate answer. 

Q. Mr. Carter is an insulin dependent diabetic, in your opinion, correct? 

A. Yes. He's a type two that is clearly insulin dependent. That's why he was nonketotic. Why 

it was not diabetic ketoacidosis. 

MR. POWER: Objection. Move to strike. 

THE WITNESS: I'm answering to the question. 

THE COURT: Overruled. 
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THE WITNESS: Thank-you. BY MR. POWER: 

Q. Now, in your opinion throughout the entire time you reviewed these records for this time 

period from the time he was admitted to Glenwood until the time that he passe?? he required 

22 units of?? ulin N as a baseline because of his diabetes, true? 

A. Well, he required a basal dose of insulin. I don't know if it was always 22 units per se, but 

he was on a basal insulin. 

Q. You would agree, then, that the baseline dose of insulin would change or alter depending 

on his glucose readings when they checked them, correct? 

A. Yes. 

Q. It could go up from 22 units, it could go down from 22 units - 

A. Yes. 

Q. - true? 

In fact, when you reviewed this, you saw his insulin base levels went as low as 8 units at the 

Imperial Nursing Homerecords subsequent to this time frame, right? 

A. Yes, sir. 

Q. Okay. And it was appropriate to adjust the baseline dose of insulin down as his eating 

needs dropped or his sugar processing needs changed, correct? 

A. Yes. 

Q. But you would agree, ultimately, it was never your opinion and it is not your opinion today 

that Mr. Carter is type one diabetic, true? 

A. Well, he's not a type one. 

Q. Okay. 

A. He did not have an immunologic destruction of his pancreas, but he was a type one in 

behavior in that he ultimately burned out his pancreas and had no endogenous insulin or 

very little endogenous or insulin coming from within his own body. 

Q. Now, when you reviewed all these materials other than your three-week period, it's your 

opinion - I'm sorry, other than the three-week period and the January 25 through January 23 

or January 31 time frame that we talked about yesterday, you would agree that on the 

baseline dose of insulin and the various times he was on BGM monitoring coverage, he was 

generally a well controlled diabetic, true? 

A. Absolutely wrong. Absolutely untrue. 

Q. Okay. 

A. His blood sugars at Ingalls prior to his admission to Imperial, the February 1 admission, 

his blood sugars were consistently out of control even on the 2 0 units. 

Q. Fair enough. If we - if we take away, then, the Imperial Nursing Home records from 

February 1 to many other th?? s other than just that - ?? - 

Q. Fair enough. 

A. That facet. 

Q. That was one of the facets? 

A. That was one of the facets. 
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Q. In order to do that, you needed to look at the - in fact, you did look at the limited 

Terrace Nursing Home records, correct? 

A. Correct. 

Q. You looked at the - and that went from February ‘94 all the way through December ‘94, 

correct? 

A. Again, I hope you're giving me the right dates with that. 

Q. Well, you know he was admitted to St. James in December of ‘94 when he fell, and he 

had the stroke and he stayed there until he went to the Imperial in January of 1995, right? 

A. I've not reviewed those records recently, prior to this court date. So, again, I assume 

you're giving me the correct dates. 

Q. I'd be more than happy to show you the chart, if you would like to. 

A. Again, if you're not lying to me, you don't have to show me the chart. 

Q. And??e of the things you neede??o find out here was whether he was under control to 

find out if his insulin needs were being met based on the 22 units so that you can formulate 

an opinion that 22 units gave him proper coverage, true? 

A. That's false, because I did not need that data to know that on the February 1 admission to 

the Imperial and subsequent discharge on the 20th that he went out of control. 

Q. Okay. 

A. I actually did not need that record to make that determination. I reviewed that record but I 

did not need that record to make that determination. 

Q. And in reviewing this record, you learned that he was generally well controlled on his 22 

units with BGM coverage as needed, correct? 

A. If that's the dose he was on during that stay, correct. 

Q. And then you looked at the Imperial and Ingalls records up to the February 1 admission 

and you've already told us you think he's out of control at Ingalls from January 13 - excuse 

me, January 18 all the way to February 1? 

A. Well, with the exception of one day, the 24th of January. 

Q. So when he was on the 22 units on the date of admission to Ingalls on January 19 and 

was given BGM coverage on January 20, is it your testimony that this man was out of control 

all the way up to the time of discharge? 

A. Yes, by abnormal blood sugars. They were clearly documented in the record. They were 

consistently universally abnormal. 

Q. Now, sir, generally when you put someone on BGM with sliding scale insulin, the numbers 

start at 200 and then go up to 250, 3 and maybe as high as 4, true? 

A. Repeat the question. 

Q. Sure. You are aware that it is standard practice in providing Humulin R with coverage to 

start the Humulin R when blood sugars reach 200, then you give a certain number of units, 

250 a certain number of units, three - 

A. That is absolutely false, and that's one of the tragedies of diabetes care in this country. 

MR. POWER: Objection. Move to strike as nonresponsive. 
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THE COURT: Answer will be stricken. Everything after “absolutely false” will be stricken as 

nonresponsive The jury will disregard t?? t?? portion of the witness's answer. 

Sir, will you please just answer the question that's asked. 

THE WITNESS: False. Absolutely false. BY MR. POWER: 

Q. When you reviewed the St. James records and the Glenwood Terrace Nursing records 

and the Ingalls records before and after February 20, isn't it true that every single time that 

he was placed on BGM coverage the coverage started when the blood sugars elevated 

above 200? 

A. Yes. 

Q. Okay. And that was true for every doctor that treated him during the time frame, put him 

on BGM with coverage starting at 200, true? 

A. In addition to his basal dose of insulin, yes. 

Q. Now, Doctor, I'm confused. Is it your opinion that the fasting blood sugars stop when you 

reach a level of 110 for within the range of normal? 

A. It's not my opinion. It's on the laboratory. 

Q. Okay. 

A. Of every hospital that does blood sugar, 110 is abnormal, above 110 is abnormal. 

Q. And??s your opinion, then, th?? anything over 140 random is abnormal? 

A. Again, it's not my opinion. It's - that's definition. 

Q. Okay. 

A. Of abnormal glucose. Any random of 140 or higher is by definition abnormal glucose 

metabolism, by definition. It's not my opinion. 

Q. Didn't you tell us yesterday that you would consider Mr. Carter normal if he had minimum 

- or excuse me, fasting glucoses of less than 140? 

A. No. What I said - 

Q. Okay. 

MR. POWER: Objection. Move to strike as nonresponsive. 

THE COURT: Everything after “no” will be stricken as nonresponsive. The jury will disregard 

everything after “no.” BY MR. POWER: 

Q. Didn't you tell us yesterday on direct that anything on the random scale above 180 would 

be the first time you would be concerned for Mr. Carter? 

A. I told you that the action level, where you take action, standard of care recognized level - 

MR. POWEF?? Objection. Move to stri 

THE COURT: Overruled. That is responsive. 

THE WITNESS: The action level, the standard of care is you take action if the fasting is 140 

or higher. Something must be done. Not that the blood sugar's abnormal, that goes without 

saying, but the action level where you take action to correct an abnormal state is at 140. BY 

MR. POWER: 

Q. So it's your opinion in Mr. Carter's situation the first time action is needed for him for a 

fasting sugar is if it's higher than 140, true? 

A. 140 or higher, true. 
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Q. Fair enough. I don't want to quibble over one number. 

A. Well, it's important. It's a definition. It's not my opinion. It's the definition. 

Q. Fair enough. And it's your opinion that action is required, then, when the random sugars 

are 180 or higher, true? 

A. True. 

Q. Now, you agree with me that on this lab value that you mentioned on February 2 it doesn't 

say fasting blood sugar value 70 to 101, true? 

A. It J??a fasting. It's 5:30 am. 

MR. POWER: Objection move to strike as nonresponsive. 

THE COURT: That will be stricken as nonresponsive. The jury will disregard that answer. BY 

MR. POWER: 

Q. The lab values, the reference ranging 70 dash 101 doesn't say fasting, true? 

A. True. 

Q. Okay. There's no order in the chart on February 1 that Mr. Carter should be withheld 

sustenance at 8, 9 or 10 at night, true? 

A. True. 

Q. The labs were drawn at 5:30, true? 

A. True. 

Q. You don't know if he was given a snack at night, true? 

A. True. 

Q. If you wanted a true fasting blood sugar, it would be important to tell someone to remain 

without intake for 12 hours, true? 

A. I know that there is no nursing note that stated that - 

MR. POWER: Objection. Move to strike. 

THE WITNF??: - during the night. 

THE COURT: Sustained. Answer will be stricken as nonresponsive. Jury will disregard the 

witness's answer. BY MR. POWER: 

Q. If you as the physician wanted a fasting blood sugar level, it would be incumbent upon 

you to tell that patient do not eat for 8 to 12 hours, true? 

A. The only way we write the fasting blood order is blood sugar in the morning, fasting blood 

sugar in the morning. 

Q. Sir. 

A. That's how the order is written. Just telling you how it's written. 

Q. I'm not asking you how it's written. I'm asking you, sir, is it incumbent upon you as a 

physician if you want a true fasting blood sugar level to tell the person not to eat between 8 

and 12 hours before you take it? 

A. In the ambulatory setting, yes. 

Q. Okay. Well, the eating prohibition doesn't change if you're laying in a nursing home and 

can get up and go snack, does it? 

A. You don't tell your hospital patients not to eat when you??ier a fasting blood sugar. You 

just order the blood sugar. 
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Q. And then you just take into consideration whether they may have snacked the prior 

evening which may have altered the rate; is that true? 

A. You rely on the nursing staff to be certain the patient does not have an overnight snack. 

Q. Okay. So whether you tell them or whether you rely on the nurses, you expect no snacks 

or intake overnight - 

A. Yes. 

Q. - to get a true - 

A. Yes. 

Q. - fasting blood sugar? Accurate? 

There's no order in the chart on - at any time at the Ingalls admission between January 19 

and February 1 to keep this man without any snacks between - excuse me, not between - 

overnight, true? 

A. True. 

Q. Okay. There's no note in the chart of February 1 not to keep Mr. Carter NPO or without 

food overnight before taking that blood sugar, true? 

A. True. 

Q. Okay. Now, it's your opinion that if Mr. Carter di??t receive his baseline dc of 22 units 

daily or whatever base dose was needed, his insulin level would be elevated at all times, 

true? 

A. False. You said insulin levels would be elevated. 

Q. I'm sorry. Blood sugar levels would be elevated at all times, true? 

A. True. 

Q. Is it your opinion that Mr. Carter, his diabetes could not have been managed with Humulin 

R even if he was given an injection every single time his blood was tested, true? 

A. True. Because he was not given the Humulin R until he went over 200. 

Q. Sir, it's your opinion that Mr. Carter could not have been managed even if he was given 

insulin every single time they checked his levels, true? 

A. I never said that. 

Q. So you would agree that it would be appropriate under certain circumstances to manage 

an insulin dependent diabetic like Mr. Carter on Humulin R if it's given at the appropriate 

levels, true? 

A. Exactly. 

Q. Okay. 

A. If??quently and treating nor?? blood sugar. 

MR. POWER: Objection. Move to strike as nonresponsive. 

THE COURT: Everything after “exactly” will be stricken as nonresponsive. The jury will 

disregard that portion of the witness's answer. 

Answer just - confine your answer to the questions that are asked. If counsel for the plaintiff 

wishes to ask you anything, he has the opportunity to do so. 

THE WITNESS: Yes, sir. 

BY MR. POWER: 
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Q. Sir, isn't it true that if they - excuse me. If the nurses at Imperial provided Mr. Carter with 

short acting insulin at every reading, that they would have, in fact, been treating his 

diabetes? 

MR. SHAPIRO: Object. Object to conduct of the nurses in treating. 

THE COURT: Will you read the question, please. 

MR. POWER: I'll withdraw and rephrase it. BY MR. POWER: 

Q. You would agree with me that if he was tested four times a day, before meals and at 

bedtime, and if after every reading he was provided with short acting insulin, they uld have 

been treating Mr Carter's diabetes, correct? 

A. Yes. 

Q. And that would have been an appropriate way to manage his diabetes, true? 

A. Yes. 

Q. Now, sir, you have never held yourself out as an infectious disease specialist, true? 

A. Correct. 

Q. That is a separate area of medicine that deals solely with infections or causes and how to 

treat, true? 

A. It's a separate subspecialty of internal medicine, but part of internal medicine is infectious 

disease. 

Q. After you become an internist, you can go various ways, you chose endocrinology and 

there are people that go on to become infectious disease experts, true? 

A. Choose the subspecialty. But you still treat the other subspecialties. 

Q. Well, sir, in certain cases where you have had patients that are infected you've consulted 

infectious disease specialists, true? 

A. Of course. 

Q. And u rely on infectious dise specialists to contribute their area of. specialty to the care 

and treatment of a patient, true? 

A. True. 

Q. And when patients become infected, it's an appropriate judgment call to bring in an 

infectious disease consultant, true? 

A. It depends on the clinical situation. If it's a straightforward infection, very unlikely. If it's 

anything that might be difficult to manage, wouldn't hesitate. 

Q. Okay. And you know that Dr. Santos was actually the infectious disease treating physician 

on this case both at the January 19 admission to Ingalls and on the February 20 admission 

to Ingalls, true? 

A. Yes. 

Q. In fact, you said you read his deposition, right? 

A. Yes. 

Q. Now, sir, you're telling me that with respect to the levels of normal or abnormal, the 

fasting or random, those levels are set and can't be altered by anyone's opinion because 

those are the levels, true? 

A. Right. The diagnostic levels. 

http://www.rosenfeldinjurylawyers.com/
http://www.rosenfeldinjurylawyers.com/nursing-home-injuries.html


 

Courtesy of RosenfeldInjuryLawyers.com | (888) 424-5757 29 

Q. Wei isn't it true that - sta e that. 

Isn't it true that it's your opinion that before a meal anything over 125 is actually abnormal? 

A. Fasting anything above 110 is abnormal. Above 125 is diagnostic for diabetes fasting. 

Q. You would agree with me, sir, that any - it is your opinion that any fasting blood sugar 

level before a meal over 125 is the first time it's called abnormal, true? 

MR. SHAPIRO: Object to the question. 

MR. POWER: He's - 

MR. SHAPIRO: Object to the question. 

THE COURT: Sustained. Sustained. 

THE WITNESS: Medically you're wrong. 

THE COURT: Objection is sustained. There's no question pending. BY MR. POWER: 

Q. Sir, when you call a blood sugar level abnormal before a meal, it would have to be above 

125 before you would call it abnormal, correct? 

A. Counsel, you're equating fasting to before meals as being the same. They're not. 

Q. Okay. 

A. That's where we're having the difficulty communicating 

Q. I don't want to have difficulty. And I apologize. 

So you would agree with me, then, that there's a different upper end of normal if you don't 

order fasting but just ask for it to be done before meals? 

A. Correct. And that's called an AC. And again, that's 140. Any - any blood sugar other than 

a fasting, 140 is abnormal. 

Q. Wasn't it true it's your opinion that anything over 125 is abnormal? 

A. Well, that's diagnostic. A fasting above 125 is diagnostic for diabetes. 

MR. POWER: Objection, move to strike. 

THE COURT: Overruled. 

BY MR. POWER: 

Q. Sir, I'm asking - 

THE COURT: Counsel, if you know what diagnostic is and in fasting, you wouldn't be asking 

the question that you asked. 

THE WITNESS: Thank-you. BY MR. POWER: 

Q. Sir, it's your opinion that when you call a blood sugar a?rmal before meals, that 1 el is 

over 125, correct? 

A. Abnormal and diagnostic - 

MR. POWER: Objection. Move to strike. 

THE COURT: Overruled. You may answer the question. 

THE WITNESS: 125 would not be diagnostic for diabetes AC before a meal. But would be 

abnormal. BY MR. POWER: 

Q. Fair enough. And anything above 140 after a meal you would consider abnormal, true? 

A. True. 

Q. Now, sir, if Mr. Carter was treated with Humulin R as ordered on February 1, if you accept 

that that initial order actually was ordered and placed on the chart and it was the intention of 
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Dr. Azaran to have that in place through the entire admission, if it was actually ordered and 

carried out throughout that entire time frame, you would agree with me that it would - this 

patient would have been less likely to sustain the aspiration pneumonia, true? 

MR. SHAPIRO: Objection. Form of the question. 

THE COURT: Overruled. 

THE WITNESS: Disagree. That order says DC. That was the order\at has his signature. 

BY MR. POWER: 

Q. Maybe you didn't hear my question. Let me rephrase it. If you assume that the order for 

blood glucose monitoring and sliding scale Humulin R was in fact an order that was placed 

on the chart and it was the intention to complete that BGM coverage throughout the entire 

admission, sir, if you accept that as true as a hypothetical. 

A. The only thing I see is DC. 

Q. Sir - 

A. That's the only thing I see. 

Q. You are aware there is a dispute between Dr. Azaran and the plaintiff as to whether that 

was ever DC, true? 

A. Yes. 

Q. So without getting into the truth of - first of all, you're not here to offer which version is 

true, correct? 

A. Well, what was ordered? I don't know what was ordered because the only thing I see is 

DC. 

Q. If you assume, sir, then, without looking at the chart, that Dr. Azaran wanted and in fact 

ordered - 

A. And what was he ordering? What did he order? 

Q. BGM iverage, sliding scale ins in Humulin R, Humulin R, BGM monitoring before meals 

and at bedtime with a sliding scale of insulin Humulin R at five units over 2, seven units over 

3, which is, by. the way, exactly what you saw on the 2/1 order if you remove the letters DC, 

correct? 

A. Okay. 

Q. If you accept that version as true, you would agree that this patient would have been less 

likely to sustain aspiration pneumonia, true? 

MR. SHAPIRO: Objection. Less likely than what? 

THE COURT: Sustained. BY MR. POWER: 

Q. It would have been less likely than if he remained completely uncovered, true? 

A. Within reasonable certainty, true. 

Q. You would agree that it would have been less likely he could have sustained a urinary 

tract infection, true? 

MR. SHAPIRO: Object. Less likely than what? 

THE COURT: Sustained. BY MR. POWER: 

Q. Less likely than if he received no Humulin R or no coverage that he would have sustained 

a urinary tract infecti'? 
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MR. SHAPIRO: Objection. 

THE COURT: Overruled. 

MR. SHAPIRO: Judge, he said Humulin R. 

THE COURT: That's what the question was. 1 MR. POWER: That was the hypothetical. 

MR. SHAPIRO:. How can it - 

MR. POWER: - bleeding, no Humulin R - 

THE COURT: Hold it. Hold it. 

MR. POWER: Judge, I'll rephrase. 

THE COURT: Hold it. 

MR. SHAPIRO: I'm sorry. I apologize. 

THE COURT: You both have been admonished previously not to argue objections in front of 

the jury. Jury will disregard the comments and remarks by counsel for both the plaintiff and 

the defendant. They will be stricken. Take a brief recess. 

(The jury left the courtroom.) 

THE COURT: The next time either of you argues an objection in front of the jury it will cost 

you $500. I will hold you in contempt of court for violating my order. 

Doctor, please answer just the question that is asked of you. If Mr. Shapiro wishes to go into 

any areas with yc m redirect examination, h has that opportunity to ask you questions and 

you can explain your answers. 

THE WITNESS: Thank-you. 

(A short break was taken.) (Whereupon, the following proceedings were held in open court.) 

THE COURT: You may proceed. 

MR. POWER: Thank-you, your Honor. BY MR. POWER: 

Q. I'm going to give you a series of questions that are to be based on one hypothetical. Fair? 

A. Correct. 

Q. The hypothetical that I want you to accept is in comparing whether these problems would 

have developed is no glucose monitoring coverage with insulin, Humulin R, five units of 200, 

seven units of 300 versus getting the coverage of Humulin R at 200 and 300 on BGM 

readings at five units and seven units. Do you understand the two scenarios? 

A. Yes. One no coverage and the other the coverage with five units for 200? 

Q. Seven units for three. 

A. Oka: 

Q. You would agree with me that it would be less likely to sustain a urinary tract infection 

during the February admission of 1995 if he was on the Humulin under part two of my 

hypothetical? 

A. Getting it. 

Q. Yes. 

A. Less likely, yes. 

Q. In fact, you would agree it would have been less likely he would have sustained an MI, 

correct? 

A. Yes. 
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Q. You would agree it would have been less likely he would have suffered atelectasis, 

correct? 

A. Yes. 

Q. You agree that all of these things would have been less likely because the sugar never 

would have gone up to 620, correct? 

A. Yes. 

Q. Now, you would agree that without speculating the only problem you can say was more 

likely true than not still have occurred if he had received the glucose that we talked about 

under part two of that hypothetical. 

A. Counsel you just lost me. Start - you said speculation. 

Q. Same hypothetical with and without. You would agree that with, the only problem that you 

can say that's more likely true than not to still have occurred in this patient between February 

1 and February 20 would have been the healed decubitus ulcers, true? 

A. It's speculative you said. You said to go ahead and speculate? 

Q. Without speculating, sir, the only problem that you can say was more likely true than not 

to have still developed in Mr. Carter between February 1 and February 20 if he received the 

glucose - excuse me, the Insulin, was the healed decubitus ulcer, true? 

A. I'm a reasonable intelligent guy, you're losing me. I don't know the question. 

Q. We talked about things that were less likely and you mentioned a bunch of things, true? 

A. True. 

Q. And, in fact, you wouldn't be able to tell me if those items, whether they were more than 

50 percent likely to occur or less than 50 percent likely to occur if he had received the insulin, 

true? 

A. True. 

Q. Okay. However, it is still your opinion, though, that;n if he received the Humu n R he still 

would have gotten the decubitus ulcers on the heel, true? 

A. Well, I respond to that the same way the other. 

Q. Okay. 

A. Is that he was more likely to have gotten it because he didn't get the Humulin R but still 

likely that he would have gotten it - 

Q. Right. 

A. - even if he did get it as he would have likely gotten the other things, though he was less 

likely to have had he gotten it. 

Q. So it's your opinion today even if he was on Humulin R that it was still more likely true 

than not, more than 50 percent likely, that he would still suffer the UTI, the aspiration 

pneumonia, the MI, and the atelectasis, true? 

A. He still likely would have gotten those morbid conditions? 

Q. Yes. 

A. Yes. 

Q. Do you remember ever giving an answer under oath to the contrary? 

A. I r imber giving an answer wit probabilities and it was highly speculative. 
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Q. Right. And without speculating, the only problem that you believe was still more likely true 

than not to have still developed in this man between February 1 and February 20 would be 

the healed decubitus ulcers, the rest of them, you would be speculating to try to determine 

whether they were more likely to happen or less likely - less than 50 percent likely to happen, 

true? 

A. To put some logic into this whole line of questioning, the one thing I can say without 

speculation is that it was - it would have been less likely for him to have all the morbid 

conditions that he had, had he gotten the R. I can't give you any probabilities, decubiti 

included. 

Q. Okay. 

A. It would have less likely, 10 percent less likely, 90 percent less likely. Without speculation 

I cannot answer that. 

Q. Fair enough. Now, when you were reviewing the Ingalls chart from January 19 to 

February 1, you were aware that his calorie or excuse me his oral intake was decreased 

based on the GI note of January 25, true? 

A. Not- ised on the nursing notes. The nursing notes - 

Q. I'm asking you, Doctor, did the GI note of January 25 note a decreased oral intake? 

A. Can you read the GI note? 

Q. I think you have it in front of you. 

A. On the 25th? I'm going to have it in two seconds. 

Q. You might get there quicker than I am. 

A. I'm on the 25th. He says a downward. 

Q. I apologize. 

A. A decreased PO intake. 

Q. Thank-you. 

A. On the 25th. 

Q. Fair enough. 

A. Will not bring the calories PO. 

Q. That was a note of, actually, Dr. Azaran, 

correct? Page 88 of defendant's exhibit. 

A. Right. Actually it says GI notes review. 

Q. Correct. 

A. So it's not the GI note. 

Q. That's what I started to say. I apologize. 

Dr. Azaran notes on January 25 that the GI notes were reviewed, correct? 

A. Yes. 

Q. And notes that there was due to a decreased oral intake, will not limit calories by mouth, 

true? 

A. True. 

Q. The GI note just below that says on the second line, eating poorly, true? 

A. True. 
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Q. It says that the recommendation both - or of the GI on the 25th was a possible G tube if 

not improved, true? 

A. In the same note from the 25th? 

Q. Yes, sir, still on page 88. I think you will find the page numbers in the lower right-hand 

corner. They're Bates stamped. 

A. Yes. Question mark, G tube if not improved. 

Q. Fair enough. You would agree at that point that there was concern over eating, possibility 

of placing a G tube due to those eating concerns? 

A. True. 

Q. You would agree with the fact that if there is a problem eating, that can affect insulin 

levels, excuse me, the need for insulin based on blood sugar levels? 

A. True. 

Q. Now, I think you told us earlier that you believed the r. showed that he was eatin fine at 

the end of his admission to Ingalls, correct? 

A. Yes. The nursing notes clearly indicate adequate intake, 2200 calories per day. 

Q. For two days? 

A. Right, at the end. As you said at the end of his stay at the Ingalls. 

Q. And then by looking at the food intake at Imperial the first three days, you saw that on the 

calorie sheet he received or he took in less than a thousand a day or about a thousand a day 

during that calorie count during the first three days of the admission, true? 

A. Well, I was confused there because the nursing notes say good appetite. So there was a 

disconnect that I couldn't understand for certain. 

Q. Sir, you did see the calorie counts show that he took in about a thousand calories a day 

for the first two days that you can add up all three meals, true? 

A. The calories that were counted, that were counted. 

Q. Doctor, are you telling us today that you have reason to question the ability of a 

nutritionist to count calories? 

MR. SHAPI : Object. 

THE COURT: Sustained. 

BY MR. POWER: 

Q. Do you have any reason to doubt the calorie numbers on the calorie count filled out by the 

nutritionist on a calorie count chart that was completed during those three days? 

MR. SHAPIRO: Objection, no foundation. 

THE COURT: Sustained. BY MR. POWER: 

Q. If you accept those as true, you would agree that that is a decreased oral intake for 

calories if he was only receiving approximately a thousand calories a day, true? 

A. True. 

Q. You noted that there was a request and an order to permit Mr. Carter to get food by 

syringe as early as February 2, true? 

A. True. 

Q. They ordered a pureed diet instead of just regular food, right? 
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A. True. 

Q. A pureed diet is given to patients who have problems chewing food or eating regular food 

that comes with every pi: meal, right? 

A. True. 

Q. The pureed diet is given to try to help offset the problem chewing or eating, true? 

A. True. 

Q. And that was done on February 2, correct? 

A. Correct. 

Q. In addition, you will note that on the 12th Dr. Azaran entered a telephone order because 

of a swallow study to consider a G tube again because there was decreased oral intake, 

true? 

A. On the progress note of the 12th? 

Q. On the right side, the physician's order sheet. Let me see if I can get you a page. 

A. Yeah. Give me the page. That would help. I have the physician orders from the 12th. 

Q. You can help me. What page? 

A. Yeah. Here, let me show you what I've got. 

Q. What page number? 

A. Page 151. And there's two orders from the 12th. 

Q. Okay. Let me take you back to page 147. 

A. I'm there. 

Q. On the right-hand side of that sheet on the JCAHO's Health ‘are Systems physician ord 

sheet in the chart copy - 

A. Okay. 

Q. - February 12 it indicates discussed possibility of tube feeding with physician and family 

as calorie and protein needs are not met with oral intake per the three-day calorie count, 

true? 

A. Yes, true. 

Q. There were some adjustments made to try to help improve the nutritional status of the 

patient with health supplements and multi vitamins and ascorbic acids, true? 

A. True. 

Q. Those are typically given when the oral intake is not sufficient to provide protein, calorie 

and nutritional needs to a patient, true? 

A. True. 

Q. Now, I think you told us that you didn't see, and if I mischaracterize your testimony, 

please tell me, any problems eating at all up until the last two or three days at Imperial; is 

that your testimony? 

A. I believe so. 

Q. Okay. 

A. I mean, did I give that testimony at the deposition? 

Q. Earlier today. 

A. No. 
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Q. Okay. You would agree with me that the appetite was described as good or fair and that 

bounced up and down throughout the admission? 

A. Right. It was about the 16th, 17th that there was a - just looking at the nursing notes, that 

there was a change in the appetite. 

Q. So you didn't see any evidence of only a fair appetite any time before the 16th? 

A. Well, one thing I did note - 

MR. POWER: Objection, move to strike. 

THE WITNESS: - regarding the appetite - 

THE COURT: Sustained. BY MR. POWER: 

Q. Did you or didn't you see in the nursing notes a description of a fair appetite before 

February 16? 

A. Recollection is only a good. It was on the 17th that a fair appetite was mentioned. 

Q. And you specifically looked at those records in formulating your opinion that the appetite 

was good up until the end of the admission, right? 

A. Okay. Yes, yes. 

Q. Oka I don't want to rely on mory, so let's go back to the chart, and I'm going to direct you 

to starting on February 4 at the bottom of the page at 10 a.m., doesn't it include - 

A. Give me the page number. 

Q. I'm sorry. I apologize. 

This is my copy and I did not number them. Let me go to another. 

A. No, I have numbers on these. 

Q. Just give me one moment, Doctor. Page 165. 

A. I'm there. 

Q. You would agree with me that at 10 a.m. at the bottom of that entry it shows that fluids 

were being pushed but only fairly taken, true? 

A. I see good appetite. 

Q. Okay. But you would agree with me at the bottom it says fluids pushed but fairly taken, 

true? 

A. Yes, that's what it says. 

Q. Decreased fluid intake can cause dehydration, true? 

A. Yes. 

Q. You would agree with me that on February 9, which would be page 168. 

A. Can I amend my answer to the last answer? 

MR. POWE Objection. Move to strj 

BY MR. POWER: 

Q. You gave me an answer. 

MR. POWER: Objection, move to strike. Nonresponsive. 

THE COURT: The witness wishes to correct an answer. He should be allowed to correct an 

answer. Go ahead, you may. 

THE WITNESS: Thank-you, Judge. The - you may have poor fluid intake, but if you eat 

enough food, we get fluid from food, so your actual fluid intake could be diminished but you 
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would not get dehydration assuming that you have adequate solid intake from which we get 

a good amount of fluid. I mean, it's just more precise answer. BY MR. POWER: 

Q. So if you eat hamburgers and fries but don't drink anything for two days in a row, you 

don't get dehydrated? 

A. Or if you drink half amount of what you normally would drink, no, you would not get 

dehydrated assuming you eat enough solid food from which we do get fluid. 

Q. Direct your attention to page 168. Before I get there, yo-?? agree with me that?? ids are 

important for hydration? 

A. Yes. Yes. 

Q. And if you have problems with fluids, generally you can associate there's a likelihood that 

you're going to have a problem with hydration unless somehow you increase your oral intake 

for solids to pick up those fluids? 

A. Total agreement. 

Q. There's no increase of an appetite at all throughout this entire admission, true? 

A. Well, numerous notations good appetite. 

Q. My question is, there's no evidence of increased appetite at any time during this 

admission, true? 

A. I cannot answer that because I don't know the precise definition of good by the person 

who was putting these notes into the record. 

MR. POWER: Objection. Move to strike as nonresponsive. 

THE COURT: Overruled. 

BY MR. POWER: 

Q. You have no opinion to a reasonable degree of certainty as to whether there was or 

wasn't at any time increased?? 

MR. SHAPIRO: Objection. Asked and answered. 

THE COURT: Overruled. 

THE WITNESS: I have no opinion as to whether or not there was an over. The question was, 

was there over intake? 

BY MR. POWER: 

Q. Increased appetite. 

A. Increased appetite. I cannot offer an opinion. 

Q. Okay. Going to page 168, then, at the bottom starting at February 9, the third line of that 

entry. 

A. There are three entries from February 9. Which one? 

Q. I'm sorry. 10 p.m. 

A. 10 p.m. Okay. 

Q. Third line down, right corner of the page, fair appetite, true? 

A. My - my copy's a little weak. Let me look at yours. It looks like fair appetite, but do you 

have a better - better copy? 

Q. I believe I do. 

A. How come us witnesses get the bad copies and you lawyers get the good ones? 
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Q. Copy service. I'm going to?? your attention to this - 

A. I see. Yeah, fair appetite. 

Q. Okay. So you would agree with me that there were appetite problems noted in the chart 

on - or appetite descriptions other than “good” earlier than the 16th? 

A. Yes. 

Q. You just didn't see those when you reviewed the chart? 

A. Well, I saw many more good appetites than I did fair appetites. 

Q. You would agree with me that there were fair appetites - 

A. Yes. 

Q. - noted in the chart - 

A. Yes. 

Q. - before 16th and 17th, true? 

A. Yes. 

Q. Thank-you. 

And you would agree with me that a swallow study would be important to do if there was 

concern about appetite? Well, strike that. Let me withdraw the question. 

A swallow study would be one of he appropriate diagnostic tools to use when you're 

concerned about appetite, true? 

A. Well, first study I would do would be a blood sugar. Rule out a horse before I start looking 

for zebras. 

Q. Would you agree with me that a swallow study is one of the diagnostic tools that can be 

used when there is a decreased appetite? 

A. Not an initial study for decreased appetite. 

MR. POWER: Objection. Move to strike as nonresponsive. 

THE WITNESS: Again, you look for horses before you look for zebras. 

THE COURT: Answer will be stricken as nonresponsive. The jury will disregard the answer. 

BY MR. POWER: 

Q. You will agree with me that a swallow study is one of the appropriate tools that can be 

used to assess a patient when there is a decreased appetite, true? 

A. If you can state in your question a time line, I'11 tell you when - 

MR. POWER: Objection, move to strike as nonresponse. 

THE COURT Sustained. The witness answer will be stricken. The jury will disregard the 

witness's answer. 

BY MR. POWER: 

Q. Can you tell me, Doctor, whether you agree that a swallow study is an appropriate tool 

that can be used when there is a concern about the ability to eat and decreased appetite? 

A. I disagree. 

Q. Fine. Sir, I'm going to switch gears for a minute, and you show or Mr. - excuse me. Mr. 

Shapiro showed you some medical bills from the hospital stay at Ingalls. 

A. Yes. 
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Q. Remember seeing those? They were right there. And you had previously told us that 

every expense was related and then took off a couple of those expenses, right? 

A. Yes, expense for Dilantin and ferrous sulfate. 

Q. And you took those off because they would have been given anyway if he had stayed at 

Imperial because those were things he was on before the elevated sugar issue came up, 

true? 

A. Yes. 

Q. So?? you looked back through he chart, then, you took off those items which were, in fact, 

duplicative or would have been given - would have been given anyway, true? 

A. Well, someone else took them off for me. I did not do the calculations. 

Q. I'm not suggesting you're a mathematician. But you agree that those items'should not be 

on that list for purposes of the claimed damage in this case because he would have gotten 

those meds and he would have incurred those expenses anyway, true? 

A. True. 

Q. And then when you looked through that record, you knew that you needed to look through 

that record to determine which were related and which he would have received anyway, 

right? 

A. True. 

Q. So that when you came in here, you would have given us a fair assessment of only those 

damages that are related as opposed to things that he would have incurred anyway, right? 

A. Well, what I would have done that was not done, which I disagree with - 

MR. POWER: Objection. Move to strike as nonresponsive. 

THE COURT: Sustained. Jury will disregard that and it is stricken. BY MR. POWER: 

Q. It is your opinion that everything other than those items that are removed from that bill are 

due to this direct conduct upon my client and the problems associated with the 

hyperglycemia, correct? 

A. Correct. 

Q. It is your opinion that none of those expenses would have been incurred by Mr. Carter if 

the hyperglycemia did not occur, true? 

A. True. 

Q. Sir, I think it's your opinion that he should have been monitored and given Humulin N, 

right? Mr. Carter, he should have gotten Humulin N as early as February 1, right? 

A. Yes, yes. 

Q. And he should have been on Humulin N the entire time, according to your opinion, right? 

A. Yes. 

Q. Okay. You didn't subtract the Humulin N that he got during that admission from that bill, 

did you? 

A. No. 

Q. Okay So now you agree that no - that charge isn't something that's related to the 

hyperglycemia but he should have been on it and would have been incurring those charges 

every single day because he should have been on Humulin N, true? 
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A. True. 

Q. So that bill overstates the actual damages in your own opinion by all of the charges for the 

Humulin N, true? 

A. True. 

Q. Okay. Likewise, it would have been reasonable to put the patient on Humulin N with 

Humulin R coverage, true? 

A. True. 

Q. Humulin R is on that bill, isn't it? 

A. Yes. 

Q. So you overstate the bill again, didn't you? Because that is something that he should have 

gotten anyway, true? 

A. True. 

Q. Now, blood glucose monitoring, that's something he was supposed to have gotten, right? 

A. True. 

Q. Once again you overstated that because he should have gc??en that done four times a 

day or once a day, whatever, at the hospital or excuse me, at Imperial, true? 

A. True. 

Q. Okay. There's charges for decubiti care in there, isn't there? 

A. Yes. 

Q. He had decubiti on February 1, didn't he? 

A. Yes. 

Q. He should have gotten decubiti care on February 1, right? 

A. Had they not healed. 

Q. Okay. And he continued to get decubiti care even after he had this episode of 

hyperglycemia all the way up until the time he died because he had those problems, true? 

MR. SHAPIRO: Objection. 

THE COURT: Sustained. BY MR. POWER: 

Q. You reviewed this record to see whether the decubiti were exacerbated by this accident or 

whether they were caused by this incident or whether he would have had these problems in 

the natural course of his disease process, true? 

A. Or they failed to heal because not being - administering insulin. So the decubiti care was a 

direct result of his failure not to get insulin because they never had a chance to heal. 

Q. Is it your opinion that this 10 by 10, four centimeter deep single decubiti ulcer on his 

sacrum would have healed by February 20? 

A. We'll never know because his blood sugar was 620. 

Q. So you have no opinion one way or the other, true? 

A. I have a strong opinion that it was never given a chance to have any chance of healing. 

Q. Sir, you don't know whether it would have healed one way or the other without this 

hyperglycemic event, true? 

A. It would not have healed because of the hyperglycemia and that I'm certain, 

absolutely'certain. 
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Q. After he.received the insulin post part 17th, the decubiti on his coccyx never healed, true? 

MR. SHAPIRO: Objection. 

THE COURT: Sustained. BY MR. POWER: 

Q. In fact, after he was well controlled, his decubiti cont.- ‘led to progress as they ha before 

this incident, true? 

MR. SHAPIRO: Objection. 

THE COURT: Sustained. 

BY MR. POWER: 

Q. You agree that his decubitus started January 2 or I'm sorry, late December after he 

became a paraplegic, true? 

A. Rephrase the question. 

Q. Sure. Before he became paraplegic he had no decubitus ulcers, true? 

A. True. 

Q. Before he became paraplegic his skin integrity was intact, true? 

A. True. 

Q. After he became paraplegic, a small sore started on his coccyx, true? 

A. True. 

Q. And by - from December 17 to January 2 when he was debrided - 

A. Give me the dates now. 

Q. Sure. December 17. 

A. ‘94. 

Q. Correct. To January 2, ‘95 the decubitus ulcer grew to- he point where it was 8 by”. 

centimeters and had to be debrided or operated on to carve out all the bad, dead tissue by 

Dr. O'Donnell at Glenwood Terrace - excuse me, at St. James because despite Humulin N 

and Humulin R, this man's decubitus progressed from nothing to 8 by 6 centimeters with a 

one or two centimeter depth defect, true? 

A. True. 

Q. So you would agree with me that even under control with the N and the R this man 

deteriorated from his decubiti because that is a problem associated with being diabetic and 

bedridden, true? 

A. Well, despite being given the N and the R, his control was less than optimal. And that is 

one of the contributing factors to the decubitus developing as well as getting worse. 

MR. POWER: Objection. Move to strike as irrelevant to the conduct of my client and the care 

of my client for this patient's condition. 

THE COURT: Overruled. BY MR. POWER: 

Q. So it's your testimony that his decubitus was getting worse anyway'because his diabetes 

weren't controlled as early as December? 

A. Wei] not optimally control. 

Q. So before my client ever saw this patient, he was already on the downhill spiral because 

his diabetes wasn't controlled, right? 
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A. Well, I'd have to have the exact measurements from his admission to the Imperial and 

from the measurements from the earlier days. 

Q. The reality is you never looked at that stay in detail to determine how controlled or out of 

control it was? 

A. The reality is I don't remember the dimensions of the decubitus. That's the reality. 

Q. I'm going to show you two pages from Defendant's Group Exhibit 11 which is the St. 

James admission from December 10 through January 13. I'm going to show you two 

separate documents from that admission. One was a consultation by Dr. Sardar, S-a-r-d-a-r 

which was completed on January 2 and the actual operative report from Dr. Sardar which 

was completed on January 2. If you'll take a minute and just look at these two pages. 

A. There's no dimensions. 

Q. Well, first of all - 

A. Can't compare them without dimensions. 

Q. Fir. of all, I did do - well, 1 et me do it this way. You agree this consultation record 

indicates when he came in he didn't have any decubiti, and when he operated on January 2, 

he operated on decubitus ulcer of the sacrum, true? 

A. Well, I know from the date of the operation which is 1/2. 

Q. Yes, sir. 

A. The debridement. 

Q. Okay. 

A. I don't see any dimensions. 

Q. If you will give me a second, I'll get you the page. 

A. There's a dimension of a specimen on one of the pages you did not give me. 

Q. That would be the path report, correct? 

A. That was a path report. But that's the specimen. It's not the measurement of the gaping 

hole. 

Q. Specimen would be smaller than the actual hole, correct? 

A. That's an assumption. I couldn't say one way or the other. 

Q. Well, you can't take something out and have the stuff that you took out be larger than the 

hole, right? 

A. In the Formalin or whatever they may use to preserve it in, could be soaked up by the 

tissue and actually increase the dimensions of the tissue. 

Q. Let me do it this way. You reviewed the records, true? 

A. True. 

Q. If the records show, and the records are in evidence, so if the records show a 10 by 10 

centimeter decubitus with some depth to it, you have no reason to dispute those 

measurements, true? 

A. True. 

Q. Fair enough. 

A. And the date of that measurement was again around January 2? 
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Q. Correct. Before he was ever admitted to Imperial for the first time. Now, sir, you looked at 

the dimensions when he was admitted to Imperial on January 13, right? 

A. Yes. 

Q. And, in fact, at that time it was a 10 by 10 centimeter, right? 

A. Again, you'll have to before I answer - 

Q. Sure. 

A. I' d. “ike to see. 

Q. I don't want you to guess. Let me just show you the..... 

A. I have my copy right in front of me. Just yell a page number. Save some time. 

Q. I believe your - just give me one minute. 

A. Ten by ten dated - well, 10:30 a.m. 1/13/95, 10 by 10 centimeter in size. So it was no 

different. 

Q. Sir, I'm going to show you the skin assessment I will mark as Defendant's Exhibit No. 12 

from the January 13 admission to Ingalls. 

(Defendant's trial Exhibit No. 12 was marked for identification.) 

THE WITNESS: The dimensions on page 20 of what I just quoted from the nursing note from 

1/13 is 10 by 10. BY MR. POWER: 

Q. Showing you what's been marked as Defendant's Exhibit 12, this is the nursing admitting 

note and assessment for Paul Carter on January 13, 1995, true? A. I don't have my bifocals 

on. I'm not vain. Yeah, that's dated and had the same - an hour difference in ‘ime. 

Q. Just if you will give me a minute. There is a description of a stage four]decubitus ulcer of 

10 by 10 centimeters in size with 4 centimeters in depth on that chart, correct? 

A. Well, same as this note which is 10 by 10 but does not give the depth. 

Q. You would agree that the chart also shows there was dryness of the heels noted on 

January 13, 1995 to Mr. Carter when he first came to Imperial Nursing home based on the 

chart, Defendant's Exhibit 12, true? 

A. Yes. 

Q. Okay. And dryness of the heels is one of the first signs that you would see when the skin 

is not receiving enough oxygen to the heel, the earliest stages of the development of 

decubitus ulcers, true? 

A. I can't make that statement. I'm not refuting your statement. I would not make that 

statement, a dryness is a first, finding of decubitus. 

Q. Let me rephrase it. 

A. Yeah, please. 

Q. Dry skin on the heels is a nonspecific finding, but it could be associated with the early 

“signs of ulcers in the heels, true? 

A. Yes Now, Counselor, on that there's a discrepancy. 

THE COURT: There's no question. 

MR. POWER: Thank-you, your Honor. 

BY MR. POWER: 
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Q. Now, we were talking about the medical expenses when I side-tracked you on decubitus 

care. I apologize for that. But back to the medical expenses, you - he was receiving a Foley 

back as early as February 1, true? 

A. True. 

Q. He was going to be catheterized for the rest of his life, true? 

A. Probably, most probably. 

Q. He was incontinent of bowel and bladder, wasn't he? 

A. Of bladder. 

Q. And he was also incontinent of bowel, wasn't he? 

A. I cannot answer that with certainty. 

Q. Wasn't he being treated by the nurses at Imperial for incontinence of bowel before 

February 1? 

A. He was receiving nursing care and that very often included hygiene in the anal area. 

Q. Now you would agree with me that charges associated with the Foley didn't change 

because he was in - excuse me, charges with the Foley that he would have received anyway 

were duplicative in the hospital, true? 

A. Well, there was increased care regarding maintenance of the Foley because urosepsis, 

because of urinary tract infection. 

Q. And you didn't subtract off those charges from the Foley he would have incurred anyway 

because he had a Foley and he needed a Foley? 

A. True. 

Q. Now, you knew on January 25 and January 26 based on the Ingalls chart that it was the 

suggestion of both Dr. Azaran and the gastroenterologist that Mr. Carter have a G tube 

inserted, true? 

A. Yes. 

Q. Mrs. Carter didn't want it at that time, right? 

A. Well, he ate very well for Mrs. Carter. 

Q. Mrs. Carter refused a G tube at that time, true? 

A. True. 

Q. You would agree with me that on February 23 the first this - one of the first thin they did 

for him - excuse me. You would agree with me that within a few days of admission to the 

hospital on February 20 they put a G tube in, right? 

A. Yes. 

Q. They simply performed that which Dr. Azaran and the gastroenterologist had suggested 

before February 1, true? 

A. But the need on February 23 was much greater than the need prior to his admission to - 

MR. POWER: Objection. Move to strike as nonresponsive. 

THE COURT: Overruled. 

BY MR. POWER: 
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Q. Without talking about his need or your assessment of the calories, you would agree with 

me that the G tube that was put in on admission to Ingalls on February 20 was the same G 

tube, same type of G tube that they had suggested on January 25 and January 26? 

A. G tube was the same. 

Q. Okay. 

A. The indication wasn't. 

Q. And the G tube has to be done in a hospital setting, true 

A. No. 

Q. Okay. Do you insert G tubes? 

A. No. Proud of it. 

Q. Now, Mr. Carter was wearing diapers when he became incontinent of bowel, true? 

A. He was wearing diapers, yes. 

Q. He was charged for diapers during the Ingalls admission, true? 

A. True. 

Q. Didn't subtract those off, did you? 

A. No, did not subtract the diapers. 

Q. The tube feedings that he was getting were the tube feedings associated with the G tube, 

right? 

A. Yes. 

Q. Is the same feeding that he would have gotten if the G tube had been placed February 25 

- or excuse me, January 25 or January 26, true? 

A. But the indication for the G tube did not - 

MR. POWER: Objection. Move to strike, your Honor. 

THE COURT: Sustained. The jury will disregard the answer. It will be stricken. BY MR. 

POWER: 

Q. If he had undergone the G tube as suggested by Dr. Azaran on january 25, January 26, 

the ube feedings that he incurred during that Ingalls admission would have already been 

incurred, correct? 

A. The assumption being again? 

Q. That she consented to the G tube that Dr. Azaran suggested on the 25th or 26th? 

A. But she didn't consent because he ate well for her. I'm confused. 

Q. Doctor, if she consented to the G tube insertion on the 25th or 26th as Dr. Azaran 

suggested and as the gastroenterologist suggested, he would have began receiving G tube 

feedings, true? 

A. If she consented? 

Q. Yes. 

A. Yes. 

Q. So if she had followed Dr. Azaran's advice at that point, all of the tube feedings from the 

February admission to Ingalls would have been already being done because the tube 

feeding would have been started January 25, 26 or 27? 

A. Yes. 
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Q. Okay. And you know on February 12 he noted that they were going to again talk to the 

family about a G tube being put in because the needs were not being met by oral intake 

according to the nutritio?ts, true? 

A. Yes. 

Q. So if in fact, the nutritionist went back to her again and said this man needs to be fed by G 

tube, had she consented, the G tube insertion, those charges are completely unrelated to the 

hyperglycemia, true? 

A. Are you asking me a question of a man who was taking 2200 calories? 

Q. Was he taking 2200 calories at anytime at Imperial based on any calorie counts? 

A. Well, on Ingalls - 

Q. At Imperial. 

A. Of course not. 

Q. Fine. If she had undergone the G tube agreement of February 12 when the nutritionist told 

her that the oral needs were not being met even after the pureed diet and supplements 

based on the calorie counts at Imperial, you would agree with me that the charges related to 

the G tube would have been due to the decreased oral intake starting on February 1 based 

on the calorie counts and not due to hyperglycemia, true? 

MR. SHAPIRO: Objection. Assumes improper facts. 

THE COURT: Sustained. Jury will disregard the question. It will be stricken. 

BY MR. POWER: 

Q. You would agree with me that if his food needs were not being met by orally, regardless 

of how we describe it, if there was an assessment made by a physician during the February 

admission? 

A. Now, we're speaking - now - an assessment made by a physician. 

Q. On February 1, February 2, February 3 based on the calorie counts of showing a 

thousand, approximately, calories a day, that this man could not meet his oral needs - 

excuse me, his calorie needs by oral intake, you would agree with me that the G tube, if it 

had been placed at that time, would be completely unrelated to the hyperglycemia, true? 

A. The assessment would have included a blood sugar and then they would have had the 

answer to why he was not eating. 

Q. Sir, is it your testimony that he never would have needed a G tube if he didn't have this 

one 20-day episode of hyperglycemia? 

A. Yes. That is my opinion with reasonable certainty. 

Q. Now, sir, he was receiving mattress pads for decubiti care at Imperial, true? 

A. Yes 

Q. He received mattress pads for decubiti care at Ingalls, right? 

A. Yes. 

Q. He was given peri washes as natural washes that go along with the sacral area of clean 

up at Imperial and at Ingalls, true? 

A. True. 

Q. Didn't subtract any of those, correct? 
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A. True. 

Q. He was paying for a bed at Imperial to actually stay there and eat, right? 

A. True. 

Q. You didn't subtract off that cost from the bed charges or the eating charges at Ingalls, 

true? 

A. I would not have subtracted those costs had he been at home. 

Q. Sir, he wasn't going home on February 1, he wasn't. 

A. I understand. But you have to sleep somewhere. Do you put the man out on the street? 

Q. Sir, on February 20 to March 17 if he had stayed at Imperial, he would have paid for a bed 

and paid for meals every single day, true? 

A. At much lower rate. 

Q. And you never did anything to try to subtract off that amount so that only the incremental 

difference would have been included in this bill that you claim are related - 

A. True. 

Q. So you would agree that based on all the things we just discussed, you overstated when 

you told this jury that all of those charges are related for each and every one of those items 

that you and I just went through, true? 

A. True. 

Q. Okay. Now, sir, you are the chairman of two different companies - strike that. 

You're the chairman of a company that sells insulin sensitizing products, true? 

A. (No response.) 

Q. Is - Akesis sells a sensitizer for insulin? 

A. Yes. 

Q. For diabetes. I apologize. It is an insulin sensitizer for diabetes, true? 

A. True. 

Q. And you're the chairman of the board for that company, right? 

A. Yes 

Q. Is it your job to sell and promote the company's interest in selling that product, true? 

A. Yes. 

Q. You are the chairman running appropriation that develop software programs for cancer, 

right? 

A. For cancer? 

Q. That's what is typed. I'm not sure if it's accurate. 

A. You wouldn't want me near cancer. 

Q. What software company - 

A. I'm strictly a diabetes man. 

Q. What software company are you the chairman of? 

A. Myjeannie dot com. 

Q. That has nothing to do with cancer, right? 

A. No, nothing to do with cancer. 

Q. If it says that in your transcript, it was a typographical error, right? 
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A. I don't know where you got that from. 

Q. In any event, that company, as the chairman, it's your job to run it and develop products 

within it and promote the products for sale? 

A. I'm the chairman of the board. I don't have an active role in the day-to-day operations. 

Q. As rairman of the board you're supposed to oversee the financial health of the company, 

true? 

A. Well, actually the CEO, Larry Cane does that. 

Q. So you have no role in the successful management or operation of the company as the 

chairman of the board? 

A. No. Chair the board meetings. 

Q. You told us that you had a medical license, I believe, in Pennsylvania? 

A. Yes. 

Q. The only reason you got that was so that you could become a medical director of a 

corporation that sells glucose sensors, right? 

A. Well, no, we did research. I was doing research in Pittsburg. 

Q. You couldn't - strike that. 

You never practiced in Pennsylvania, right? 

A. Well, I did research. Yes, I did practice. 

Q. Did you ever practice in primary care in Pennsylvania? 

A. No. 

Q. Did you ever have patient care in Pennsylvania? 

A. Yes, as part of the research study. 

Q. Did -you ever treat nursing home Patients in Pennsylvania? 

A. No. And none of the patients became nursing home patients. 

Q. Now, sir, you knew before this incident that Mr. Carter had preexisting problems 

associated with his diabetes and his paraplegia, right? 

A. Yes. 

Q. He was also post stroke, right? 

A. Yes. 

Q. And post stroke individuals have risks of aspiration? 

A. Yes. 

Q. Diabetics are at risk for peripheral vascular problems, true? 

A. Yes. 

Q. When we talk about peripheral vascular problems, we're talking about - strike that. 

I want to make sure you and I are talking about the same thing. Talking about the 

compromised blood flow in the small vessels down in the tissues in the buttock or the heel - 

excuse me, not buttock, in the heel which could stop that tissue from being healthy, right? 

A. Yes 

Q. Those peripheral vascular problems put him at risk for the development of decubitus 

ulcers on his heels, right? 

A. Yes. 
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Q. Man was bedridden, right? 

A. Yes. 

Q. So when we take a diabetic that, has peripheral vascular problems and make them 

bedridden, that is just a complicating factor on top of the diabetes making him at higher risk 

for the development of bed sores, true? 

A. Absolutely. 

Q. And, in fact, this man's skin integrity was very fragile because he developed bed sores 

within - significant enough to be debrided within 15 days of first being bedridden, true? 

A. Yes. 

Q. Now, the sacral decubitus ulcer - do you need to take a break? 

A. I want to put some medicine on my lip. 

MR. POWER: I'm sorry, Judge. I saw him..... 

THE COURT: How much longer do you anticipate being? 

MR. POWER: A lot. 

THE COURT Ladies and gentlemen, it's probably a good time to break for lunch. Because I 

anticipate breaking early today, you won't be here past 3 o'clock, we'll take an abbreviated 

lunch from what you had from the last couple of days. But please be back here by 1:30. 

That's an hour instead of an hour and a half. And we won't go past 3 o'clock today. 

(Whereupon, further proceedings in said cause were adjourned to September 1, 2000 at the 

hour of 1:30 p.m.) 
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