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EXAMINATION 

BY MR. MACHALINSKI: 

Q: Dr. Greenberg, am I correct in assuming that you have been deposed on a prior 

occasion? 

A: Yes. 

Q: I would like to go over some of the ground rules with you again. No. 1, if at any time you 

don't understand my question for whatever reason including if I'm using a medical term of art 

inappropriately, let me know and I'll rephrase the question. 

Fair enough? 

A: Fair enough. 

Q: Would you allow me to finish my question before you begin answering and I will provide 

you the same courtesy, okay? 

A: Yes. 

Q: If you need to take a break for whatever reason, let me know and we can take a break. 

A: Okay. 

Q: I have what's been previously marked as Greenberg Exhibit Deposition No. 1 with today's 

date, a copy of your multiple page curriculum vitae which is 12 pages in length. 

Do you know if that's an up-to-date curriculum vitae? 

A: That is the current one. There is some additions on some talks and things like that, but 

nothing that's major and nothing germane to this case. 

Q: All right. How long have you been practicing medicine? 

A: I graduated medical school in 1981 so it's almost 20 years now. 

Q: What area do you specialize in? 

A: Internal medicine, and I have a subspecialty in geriatrics. 

Q: How long have you been practicing that subspecialty? 

A: Actually since I have been in practice, but there was a specialty board given ten years or 

so ago and I took the board. 

Q: When did you receive the board certification? 

A: It's in the CV. It would be, I think it's '89 or something like that. 

MR. LEVIN: '88. It says April of '88. 

THE WITNESS: Okay, yes. 

BY MR. MACHALINSKI: 

Q: When do you have to recertify? 

A: Recertification which I decided not to do because I don't, it doesn't germane to what I do 

in terms of research and things like that. 

I have not recertified in geriatrics although I do take care of a level of people. 

Q: When did your certification lapse if you know? 

A: It went for a full ten years so it was '98. 

Q: Are you board certified currently in any other areas of medicine? 

A: No, just internal medicine. That's a life long certification. 

Q: What states are you currently licensed to practice in? 
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A: Illinois and Florida. 

Q: Where do you currently practice medicine? 

A: I practice in a group practice in Fort Lauderdale. 

Q: What's the name of that group practice? 

A: Cleveland Clinic. 

Q: What's your position at Cleveland Clinic? 

A: I'm an internist on staff. 

Q: Do you have any ownership interest in that group? 

A: No, I do not. 

Q: Do you have any present plans to leave that group? 

A: No, I do not. 

Q: How long have you been with that group? 

A: Two years approximately. 

Q: Can you describe for me kind of and briefly what that practice currently consists of? 

A: The practice of general internal medicine about oh 70 percent of my patients are probably 

over 70 and 30 percent are under. 

I also do some sports medicine. I'm the team physician for the Bobcats. I also help out with 

the Panthers which is the hockey team. The Bobcats are the arena football team. 

I cover for the geri nutritions although I'm in the section of internal medicine, and 

occasionally I go to nursing homes and I follow some of my patients at nursing homes. 

Q: What percentage of your patients are currently in nursing homes? 

A: Oh, it varies. I would say it's under three or four percent, probably less than that. 

Q: Do you know why the ratio of the age of your patients in your current practice, is that 

because of the general population in that area? 

A: That's the general population in Florida. Also where we work is we work along the beach. 

As we move our practice out to Westin, it will get younger. 

Q: Has it been your general practice the last two years in terms of the scope of the patients? 

A: No. 

Q: Prior to that time, did you have the same type of practice in terms of makeup of patients? 

A: It was probably less. It was probably half were over 65 which would be considered 

retirement age and half under. 

Q: Before your current practice, where did you practice? 

A: I practiced in Skokie. 

Q: How long did you practice in Skokie? 

A: About two years. 

Q: Again, that was in general internal medicine? 

A: Yes. 

Q: What percentage of your patients lived in nursing homes at that time? 

A: Probably about the same, maybe one to four percent. It depends.You know, it's a variable 

thing. 

http://www.rosenfeldinjurylawyers.com/
http://www.rosenfeldinjurylawyers.com/nursing-home-injuries.html


 

Courtesy of RosenfeldInjuryLawyers.com | (888) 424-5757 3 

Most of them were more rehab with the idea of going home than permanent members, 

permanent residents in nursing homes. 

Q: Prior to practicing in Skokie, where did you practice? 

A: I was at Illinois Masonic Hospital from 1990 I believe it is. It's on my thing, I will tell you 

exactly. 

Q: That would be 1990 to 1996 approximately? 

A: No. That would be 1990 to '96, that's correct, you are right. 

Q: What did you do at Illinois Masonic? 

A: I was the director of program development. I was also the director of student programs for 

the department of medicine. 

Q: During that time in 1990 through '96 when you were working at Illinois Masonic, were you 

actually practicing medicine? 

A: Yes, I was. 

Q: Was that in addition to your duties as being a director? 

A: Right. Well part of what it is is I was involved in the education program.As part of the 

education program, I saw patients in the hospital. I ran the teaching teams. I also did 

outpatient practice. I both supervised the residents and had a practice of my own. 

Q: What type of patients did you have? 

A: General internal medicine. I mean the mix varies of what was in that general internal 

medicine, but they would all be considered general internal medicine patients. 

Q: Have you ever had a practice devoted primarily to treating geriatric patients in a nursing 

home setting? 

A: No, I have not. 

Q: I assume you have never been a medical director at any nursing home? 

A: No, I have not. I have been offered positions. I have turned them down. 

Q: Are you aware of whether or not there are any requirements to be a medical director at a 

nursing home? 

A: There are requirements. It varies from different nursing homes and different people who 

own them. 

Early on in my career, all you had to have was an M.D. for most of the time. More recently 

people are looking for people with geriatric credentials. That is one of the primary reasons 

why people get certified in geriatrics right now. 

Q: In terms of state licensure, are you aware of any requirements concerning being a 

medical director at an Illinois nursing home? 

A: Currently since I haven't lived in Illinois the last two years and I haven't looked at a 

position, I'm not aware of any requirements other than I believe you have to be a practicing 

physician in the State of Illinois and I don't believe that has changed. 

Q: Have you ever applied to be licensed in any state to be a medical director at any nursing 

home? 

A: No, I have not. 

Q: Did any of your consultant practice involve nursing home care? 
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A: No, they do not. Most of it was for insurance companies and PPO and HMO, that type of 

thing, and also looking at, reviewing cases mainly for medical necessity. 

Q: From an insurance perspective? 

A: From an insurance perspective. 

Q: Nothing devoted specifically to nursing home care? 

A: No, there is nothing. The only thing that you can consider close to that which really isn't is 

Lambs Farm when I was the medical director at Lambs Farm. That's the only thing I can tell 

you. I took care of the residents at Lambs Farm. 

Q: That's -- 

A: That goes back to let's see, 1983, '82-'83, something like that. 

Q: What type of population or residents do they have at Lambs Farm? 

A: It's all mentally retarded, primarily down syndrome. 

Q: Any of your appointments, committees or academic endeavors that are listed on Page 3 

of your curriculum vitae Exhibit No. 1 involve nursing home? 

A: No. 

Q: Then we go to Page 6, I believe hospital affiliations. I assume none of that involves 

nursing home care? 

A: When I was at Illinois Masonic, occasionally I would cover for the medical director of the 

nursing home, but I was not the medical director. It is just a matter of supervising residents 

who were there and whatnot. 

Q: How about any awards involving nursing homes? 

A: No. 

Q: Still on Page 6 of Exhibit No. 1 your curriculum vitae, abstracts and publications. Any of 

that involve nursing homes? 

A: No. 

Q: Any of that involve geriatric patients? 

A: One of the psychotic patients I believe was older. I don't know if they were in a nursing 

home. I believe they may have been in a psych ward, but that's about the closest that it gets. 

Most of these things on here are all about education. That was and is my primary interest 

educating doctors. 

Q: Are you still involved in educating physicians? 

A: Yes, I am. 

Q: In what capacity? 

A: I participate in the teaching program at Cleveland Clinic in Florida. 

Q: That teaching clinic is focused on what kind of -- 

A: General internal medicine. 

Q: How about on Page 8 and starting on Page 9, courses, meetings and seminars and 

lectures given to professional groups. 

Does any of that involve geriatric patients and/or nursing homes? 

A: There was one.Aggressive care of the elderly patient 1986. 

Q: Which page is that, I'm sorry? 
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A: Page 9. 

Q: Which number? 

A: No. 6. That was given to North Chicago to the department of geriatrics. 

Q: Did that lecture involve elopement or wandering issues, if you know? 

A: Pretty much not. There may have been some, and I can't tell you. It goes back far. 

But basically the premises of that lecture was that older people when you first saw them 

were at the highest level of function they were at and that everything needed to be done to 

be kept there rather than, you know, towards the later part of their lives it didn't make as 

much sense. 

In other words, you wanted to treat the elderly people very aggressively, correct what you 

could and then at some point, you know, as they dwindled down towards the end of their life, 

it didn't make sense to be aggressive at that point. So the idea was it was actually a lecture 

in preventative geriatrics. 

Q: What's the point of not being aggressive in later stages of geriatric conditions? 

A: Well, you know, that's to take an old phrase, it's when the cow is out of the barn closing 

the door. It didn't make any sense. 

For example, for many people and remember you have to go back, there wasn't nearly as 

much research. Many people would have a lazy fair attitude about things like managing 

blood pressure, and my point was you have to manage blood pressure because you want to 

prevent a stroke. 

You don't want to treat an older person with a stroke.You much rather treat an older person 

with high blood pressure. It is much easier if you kept them out of nursing homes. 

Most of that lecture was about how to keep people out rather than get people in. Some of 

that did include how to keep people with Alzheimer's disease out of nursing homes and 

things like that. 

Q: So it really wasn't focused on geriatric care once they reached that stage in life where 

they were in a nursing home situation? 

A: Well, it was right at the point where are they going at, are they headed in that direction, 

how to prevent that. 

Q: Did any of that involve any quality of life issues in terms of aggressive care in a later stage 

elderly patient versus nursing home care? 

A: In other words, hospice type care and that type of thing? 

Q: Right. 

A: No. It was really focused more on what we would call the go-go of the elderlies, the 

people who were out there, you know, driving cars and participating. That was really the 

focus of it. 

Q: Does any of your curriculum vitae reference your consulting work in terms of a legal 

capacity? 

A: Not really. 

Q: We can discuss that a little bit right now. How long have you been providing medical/legal 

consultation work? 
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A: Probably around from 1986 or so. 

Q: Currently what percentage of your income is derived from medical/legal consulting work? 

A: Probably under 10 percent. 

Q: Has that remained fairly constant since 1996? 

A: Pretty much. I mean there are some years it might have been more, some less. But pretty 

much this is kind of a small thing that I do. 

Q: Let's focus on the last five years. How much of your time has been devoted to cases on 

behalf of plaintiff? 

A: Most of it has been plaintiffs at this point. 

Q: When you say mostly, can you give me a percentage if you can? 

A: 90 percent. 

Q: Has that percentage remained fairly constant since 1986? 

A: No. Initially actually I did some more defense.When I review a case, I don't review it as a 

plaintiff or a defense witness. I review it as an expert, and what I found was when I was an 

expert for the defense, I was asked to defend the case. I said well I can't defend this case, 

and so, you know, defense attorneys kind of got tired of that thing. 

With a plaintiff case it's much easier. I just say you have no case. So I ended up doing far 

more plaintiff for that reason. But I have also done cases for private doctors to look at cases 

where it was filed and asked me to look as a consultant to them, can I look at their defense 

and is there a defense and whatnot. 

Q: Over the past five years, how much of your medical/legal consultation has been regarding 

geriatric care in nursing home? 

A: Not very much. It's been, some of it has been older people, but I think only in the last five 

years maybe two cases were actually in a nursing home that actually went to deposition. 

Now there has been more cases than that and I don't have a number. 

Q: Would that percentage be fairly constant since 1986? 

A: No. 

Q: When you say you have two cases involving depositions involving nursing home care, 

would that be two cases in addition to this case? 

A: Going back, no.Actually this is the second case in the last couple years. The other case 

was a case that the patient was in a rehab nursing home. 

Q: Have you ever rendered any consultation services relative to any issues of elopement or 

wandering away from a nursing home other than this case? 

A: This is the first case in that regard although I have probably reviewed cases but I don't 

remember. 

Q: Approximately how many active files do you have? When I say active files, I mean files 

that you are reviewing on behalf of various attorneys. 

A: Probably less than ten right now. 

Q: Again, has that understanding that it's flexible, does that remain fairly the same? 
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A: Yes. I mean let me tell you, I get about six or eight cases a year is about what it is. Some 

cases stretch longer. In Chicago they stretch longer. This case has been about three years, I 

think. 

Other cases, you know, other places that I have been asked to review, cases go much 

quicker. 

Q: Which states have you rendered consultation services in litigation? 

A: Ohio, Michigan, South Dakota, Florida, North Carolina, New York. 

Q: So basically a national consultation service? 

A: Yes. For whatever reason I have gotten referrals from all those places. 

Q: Have you ever had any cases with Steve Levin of Levin & Perconti before? 

A: Yes. 

Q: Do you know how many cases? 

A: I think over the years probably about three or four. 

Q: Three or four cases in addition to this case? 

A: About that. 

Q: I assume that's all been on behalf of plaintiffs? 

A: Yes. 

Q: Have you ever testified at trial in any of those three or four cases? 

A: No. I think this is the first case that actually went to deposition. 

Q: Did any of those other three or four cases involve nursing care home issues? 

A: I believe at least three or four of those did. 

Q: But again, none of those involve issues of elopement or wandering? 

A: No. 

Q: That's correct? 

A: That's correct. 

Q: Do you recall when you were first retained by Mr. Levin in this case, the Pietrzyk case? 

A: I believe it is about three years ago, but I do not know exactly to be honest with you. 

Q: I have what I have marked as Exhibit No. 2 with today's date which is a copy of the 

Plaintiff's Response toSupreme Court Rule 213 F and G Interrogatories. 

MR. LEVIN: Is that your only copy, Don? 

MR. MACHALINSKI: No, I have another copy. 

BY MR. MACHALINSKI: 

Q: Beyond Page 15 there is some information referencing you. 

A: That's not my current address by the way. 

Q: What is your current address? 

A: My current address is 1777 Victoria Point Circle. That's in Westin, Florida. 

Q: Do you have any present plans to move? 

A: No. I just moved there last week. 

Q: If you look at Exhibit No. 2, Page 15, references the fact that you have reviewed the Oak 

Lawn Pavilion Nursing Home records? 

A: Uh-huh. 
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Q: Is that a yes? 

A: Yes. 

Q: And the Christ Hospital records? 

A: Yes, I have. 

Q: Other than those two records, have you reviewed any other records relative to this case? 

A: No, I have not. 

Q: Specifically did you ever review the IDPH material, Illinois Department of Public Health 

records? 

A: No. 

Q: Have you ever reviewed any deposition transcripts? 

A: No. 

Q: Have you ever asked for any information from Mr. Levin that was not provided to you? 

A: No, I have not. 

Q: Have you brought with you today a copy of your file relative to this matter? 

A: Yes. 

Q: Could I take a look at it, please? 

A: Sure. That's the hospital record on top and then the two nursing home records. 

MR. MACHALINSKI: Off the record. 

(Whereupon, a discussion was had off the record.) 

BY MR. MACHALINSKI: 

Q: Dr. Greenberg, I have taken a look at your file relative to this matter and for the record it 

consists basically of three sets of records. Two of the records are the records from the Oak 

Lawn Pavilion, Bate Stamps No. 1 through 388 which I believe were previously marked at an 

earlier deposition as Largosa Exhibit No. 2, dated 4/22/98 and then a second set of Oak 

Lawn Pavilion records beginning Bates Page No. 219 through 382 which were previously 

marked as Largosa Exhibit No. 3 dated 4/22/98. 

We also have a separate set of the, what I believe to be the Christ Hospital Medical Center 

records beginning Bates Page 389 through 555 which I don't believe have been previously 

marked in any deposition. 

Do you know what Pages 1 through 388 are of the Christ Hospital records? 

A: No, this is all I have. 

MR. LEVIN: Can I see those records? I don't know either, Don. I mean, I have a feeling they 

were probably other records not the Christ Hospital. These are, my guess is these are all of 

Christ Hospital records but we probably just marked all our records. 

THE WITNESS: I think, Steve, my guess is that these were sequential. This is Oak Lawn 1 

Hospital and then followed by -- 

MR. LEVIN: Do the numbers make sense though? 

THE WITNESS: Not on the ones that you sent me, but I think on the old records, you know, 

records and then these -- 

MR. LEVIN: What I did was I gave him all of the original records and then used for the sake 

of hopefully clarity which obviously isn't working, I gave him the Largosa records, but I have 
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a feeling if you look at our initial Oak Lawn records, this will be right in the middle of those 

records. Come to think of it that makes sense. 

MR. MACHALINSKI: That makes sense too because the Oak Lawn records end at 382 and 

Christ Hospital starts at 389, so there are seven pages. Who knows what those are. 

MR. LEVIN: Right. 

BY MR. MACHALINSKI: 

Q: Have you prepared any written report, Dr. Greenberg? 

A: No. Everything that I have is here. 

Q: Have you prepared any handwritten notes of any kind? 

A: No.You will see that in some parts I have just highlighted. 

Q: That's on the records themselves? 

A: Yes. There is some highlighting on the records themselves. I think you will see, like that. 

Q: Beyond that you don't have any separate pieces of paper concerning your notes? 

A: No. 

Q: Have you ever reviewed any or seen any summaries of any medical records prepared by 

Mr. Levin's firm? 

A: No, this is what I have. 

Q: The opinions expressed on basically Page 16, those are, in fact, your opinions that you 

provided to Mr. Levin? 

A: Yes.We spoke over the phone after I reviewed this case and spoke once again about this 

case, and this was basically my opinion. I certainly have no disagreement with what's written 

here. 

Q: So it would be my understanding that you provided an oral opinion to him, and then he 

prepared a typed version of those opinions? 

A: Yes, he did. 

Q: Is your work completed as of the date that these opinions were expressed to Mr. Levin? 

A: Unless you bring up something that we discussed, but this is pretty much how I view the 

case at this point. There is more detail to it but this is it. 

Q: You have never interviewed any witnesses, have you? 

A: No. 

Q: Did you look at any applicable standards concerning nursing homes, either state or 

federal rules or regulations, guidelines? 

A: You know, I know those guidelines in a relative sense and when I need to go to them, I go 

to them. I did not look at anything specifically regarding this case. 

Q: Concerning Mr. Pietrzyk, what's your understanding -- let's talk about Mr. Pietrzyk prior to 

the leg fracture pedestrian auto accident. What's your understanding in terms of his condition 

when he was admitted to Oak Lawn Pavilion? 

A: Initially he was admitted because the family, I just want to make sure I've got the right 

ones here for us. This is 7/1/94, the accident was 11/1. So this is Phase I, this is I believe 

Phase II. 
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Yes, in Phase I, if you want to, this gentleman obviously was difficult to manage at home. He 

was disoriented, confused. I don't like the word Alzheimers because Alzheimers describes 

something entirely different.We will just say that he had dementia such that it impaired the 

ability of his wife to care for him and his family, and that he was a known wanderer and that 

was in the initial notes, and that the nursing home was taking on the responsibility for 

watching him and caring for him and making sure he didn't hurt himself. 

That basically they were putting him in a nursing home because they can no longer manage 

continuing to watch for him. He apparently was able to feed himself and participate in all his 

activities of daily living. So the main problem was his disorientation. 

I assume because of some notes that were put in there that there were some periods of 

anger and confusion that often occur in people who are demented, and that made it relatively 

difficult and potentially unsafe both for the patient and for his wife if he was prone to violence. 

There was some behavior noted in the record where the people had to restrain him and 

where he became agitated and struck out at personnel. 

Q: Let me back up for a second if I may. If at any time I ask you a question and you need to 

refer to the documents, feel free to do that by all means. If you could, would you reference 

what the document is and preferably by the Bates number? 

A: Sure. 

Q: Thanks.When he was admitted to the nursing home, was he oriented as to a person? 

A: I believe that he was oriented to his wife and at times he is intermittently oriented to staff. 

I don't think he is oriented to time. It wasn't apparent. I don't think there is not, for example, 

for any mental exam in the chart that I noted. So I would say that he was generally oriented 

at least to himself and to relatives, you know, people there. 

I think he became oriented to staff because there are notes in there by the staff saying that 

the patient recognizes them and things. I believe he is not oriented to time. 

There are two issues there. One of which he speaks Polish, and intermittently as people who 

are becoming demented because their long-term memory is so much better than their short-

term memory, they tend to lapse into the foreign language. So if he were oriented, it may 

have been lost on the staff who was caring for him. 

Q: I assume that his dementia kind of flowed in terms of his cognitive skills, there would be 

periods where he would be more loosened and had greater cognitive skills and there would 

be other periods of time where his cognitive skills would be reduced? 

A: Yes, that's true. The labeling of him and again without there is not, for example, CAT 

scans in here of the brain and things like that. They have labeled him as a multi-infarct 

dementia. Multi-infarct dementia usually appears in people who have poorly controlled high 

blood pressure. That was an example of preventative geriatrics. 

What happens is that these people kind of plateau and then they suddenly drop down and 

then they plateau for a while. What they have is probably mini strokes or deep strokes in the 

brain and it's thought that this is what they have kind of a stuttering type of dementia as 

opposed to more of an Alzheimers where people see a more progressive decline without the 

stuttering. 
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Q: You don't have any question about the multi-infarct dementia diagnosis? 

A: No. I think at some point dementia is dementia, and I think what it really is is in a case like 

this is dementia that can be cared for at home, dementia which cannot. He falls into the 

dementia which cannot. 

He's wandering, he has some behavior patterns that are difficult for the wife to manage. The 

family is busy doing whatever as frequently as the case, going to work and whatnot. They felt 

that the best thing for him was to put him in a nursing home. 

Q: You would agree that placement at the nursing home was appropriate? 

A: Yes. 

Q: You also indicated that the dementia would plateau, but over time it would gradually keep 

diminishing in terms of his cognitive skills? 

A: What I said as he may have some strokes, and multi-infarct dementia is he has these 

repeated deep strokes. He may plateau and then when he has one of these strokes, his 

behavior or his cognitive abilities may decrease and then go down so it's a stuttering pattern. 

Q: But a pattern that continually goes down? 

A: If he has no further strokes, it may maintain itself for several years. Whereas Alzheimers 

is by definition a much more progressive relentless course where people will continually 

decline regardless of whether you control their blood pressure and other risks. 

Q: Prior to his accident, do you have any other understanding of what his prognosis was for 

the future? 

A: I think that you can't tell. I mean clearly his prognosis was he was going to live out the rest 

of his life in a nursinghome. 

In a nursing home, prognosis may be different than, slightly different than the community 

but still generally speaking he was forming his ADLs, he was up and he was mobile and he 

was moving. 

That's a different kind of nursing home patient than the nursing home patient who returns 

and who really doesn't get up and walk again. So the prognosis significantly changes with 

that fracture. 

What furthermore do you know want from me in terms of prognosis? Would you like a time 

that this man may survive in a nursing home? 

Q: Let's talk about life expectancy prior to the leg fracture. 

Do you have any opinion based upon a reasonable degree of professional medical certainty 

as to what his life expectancy was immediately prior to the leg fracture? 

A: I think you are looking at a man who basically had well-controlled medical problems, who 

was not on a lot of medications. I think you can have expected him to live approximately, you 

know, somewhere around five years or so. 

Q: In terms of, you mentioned the ADLs, that's assisted daily living? 

A: Activities of daily living, I'm sorry. 

Q: That's all right. Prior to the leg fracture, what assistance did he need in terms of his daily 

living? 
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A: You know, I think his assistance were really not of toileting although he was incontinent at 

times. There is no mention in the chart that they had to constantly take him to toilet or clean 

him up or he was incontinent. 

There are a few mentions of incontinence of bowel and bladder but nothing -- 

I think he was feeding himself. He was dressing himself. There is no mention that they were 

dressing him or at least doing it pretty much on his own. He was basically able to, you know, 

get himself around. I think, you know, the basic eating, sleeping. He was able to do most of 

those things.When he comes back, he is basically dependent on help. 

Q: What about bathing prior to the leg fracture? Was he able to do that by himself do you 

know? 

A: It doesn't really say, but my guess is that he was probably directed to the bathroom and 

some attendant stood in there which is what they should do for nursing home patients 

anyway to make sure that they are bathed properly and they don't slip and whatnot. 

But I did not see anything where they were bathing him. There were no specific notes 

regarding that. 

Q: In terms of, what was your assignment in this case? 

A: Well, Mr. Levin contacted me and told me the story and said can you look at this case and 

tell me if you thought there was any negligence and what areas did you think there was 

negligence in. 

Q: Then you looked at the records that we have already described? 

A: Right, I did. 

Q: Then you rendered some opinions? 

A: I rendered those opinions. 

Q: I would like to address some of the, your knowledge of the facts of this incident. 

What's your understanding as to the date of the accident? 

A: The accident was in November and I will look at the exact date because I have a problem 

with reminding myself what exact dates are. 

He was admitted if I can have the hospital, and then I will just use that because it is simpler. 

He was admitted, his admission date is on 11/1 and he had surgery on 11/4, believe he goes 

back to the nursing home on 11/10 or 11/11. 

Q: Prior to the accident, how long had he been at the nursing home? 

A: He was admitted I believe in June of '93, June 23rd of '93. 

Q: The accident happened November of what year? 

A: November of '94. 

Q: Do you know what, if any, changes occurred in his overall condition between that period 

of time between 6/93 and 11/94? 

MR. LEVIN: Before the accident? 

MR. MACHALINSKI: Correct. 

THE WITNESS: That was pretty clear to me. I think in general he showed some decline. He 

was up and mobile and moving obviously because that's what leads to this. I think he had 

some weight loss and it was somewhere between 10 and 15 pounds or so, I believe. 
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BY MR. MACHALINSKI: 

Q: What about his dementia? Had that greatly diminished or increased? 

A: From my point of view I don't -- in other words, how do you quantify it? There are typical 

ways of doing it, many mental exams, serial exams. 

There is nothing in there that is charted per se. I read the chart and I see him pretty much as 

the same. He is a little bit, at occasion he gets a little bit more confused. He gets a little bit 

more disoriented. 

Is it 10 or 15 percent more at the time, maybe. But there is nothing that says -- I think we 

also see some more aggressive behavior patterns I think that were documented where he 

was holding off the staff and things like that where he got kind of a little bit agitated. 

But in general, I mean this is kind of a -- again, it's a disease that whacks and wanes. There 

is nothing there that says this man had a specific stroke or anything. There are periods 

where he gets confused, and there are periods where he seems to hyperventilate, and what 

those periods are exactly nobody seems to know. The doctor doesn't seem to address. 

Q: In terms of his aggressive behavior and specifically aggressive behavior with the staff, 

that would be attributable to his confusion? 

A: I believe so. 

Q: And specifically his orientation as to place? 

A: And person.Also it could be in a sense looking for family members and things like that. 

One of the things that isn't brought out in this chart that you may have privy to and I don't is 

the fact that this man obviously immigrated here, he's from Poland. 

Was he from, for example, was he in concentration camps, was he in labor camps? Did he 

immigrate before World War II or after? 

All those would play a certain amount of experience in determining how his behavior plays 

out his aggressiveness and things like that because all those prior experiences are important 

and how he views the people who are caring for him. 

Q: Obviously when he was admitted to the nursing home, they were advised of his 

propensity to elope or wander? 

A: In the chart it does say that the nursing home was aware that he was wandering 

because that is what led the family to bring him. 

Q: Are you aware of what, if any, actions the nursing home took to prevent his elopement or 

wandering? 

A: It's not clear. There are different things that are said in different places. There were some 

places where he had a wander guard. There are some people where they say he was 

directed and reoriented. There are some places where they say he is Poseyed or restrained. 

There are places where he gets out or gets to the door and they catch him, and of course 

there is the event where he gets out and gets struck by a car. 

Q: How many instances are you aware of from your review of the documentation where he 

was actually able to physically leave the building in addition to the November '94 incident? 
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A: I believe there was one and I don't remember the date, but I believe there was one other 

one. The fact whether he actually gets out or not from my point of view, if you know you have 

a wanderer, all it takes is one, one time. 

But I know there was one other date where at least he either made it outside the doors or 

had gotten right at the doors. 

Q: Do you know what date that incident occurred? 

A: No, I don't. 

Q: Other than that one incident, you are not aware of any other incidences? 

A: I'm not aware of repeated incidences where he made it to the door, but I'm aware in the 

chart there are repeated incidences where they say this gentleman is wandering, we have 

caught him, he is at the elevators, he is there, he is, you know, walking away, he is in a 

different person's room, that type of thing, and patient was reoriented, you know, redirected. 

Q: And that redirection in charting was appropriate? 

A: You know, it's a generalized statement. What actually occurred I can't tell you. It could 

have been hey, you know you are not supposed to go there, is that enough? 

Or as opposed to a reorientation where it says you are not supposed to go there, this is 

where you are supposed to be now, let me take you down there. Those are two different 

things, and there is no way of telling that from the chart. 

Q: Assuming it was the latter situation, that would be appropriate care? 

A: Well, I think that it's more appropriate. I mean the problem is you have a wanderer and 

you can't watch him 24 hours a day unless you take some other precautions. Those 

precautions include some type of wander guard, repeated checks by the nursing staff, having 

side rails up, and actually, you know, making, putting the rooms should be right in front of 

where the nurses hang out and things like that as much as you can to watch this type of 

person because these are not uncommon events. These happen. I mean this is not the first 

person who has ever wandered and gotten hit by a car. 

Q: The side rails would be an appropriate preventative measure? 

A: The side rails becomes appropriate if the patient doesn't climb over. If he's going to climb 

over them then it's not appropriate. Then you have to work around that.You have to be 

careful because sedation can also confuse these kinds of patients. It's a very tricky and 

difficult problem. 

Q: What about, are you aware of any chemical restraints ever used? 

A: Well, they have, they did use frequently Haldol. 

Q: That was prescribed by a physician? 

A: That was prescribed by the physician. 

Q: Do you have any concerns about the appropriateness of that medication? 

A: Well, Haldol has a multiple number of side effects, and they can include things something 

called dyskinesia where the patient becomes uncoordinated, where they can have problems 

with their speech, when they can have different kinds of motions of their heads and things, 

but it can also cause in a sense where we don't use Thorazine it can also cause some low 

blood pressure, it can also cause some problems with coordination in general. 
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Q: Is there anything in the records that would indicate to you that he was, in fact, suffering 

from those complications? 

A: From the Haldol, no, but he was clearly confused and it's a two-edged sword.You can be 

confused from the medication, you can get better with the medication. 

Haldol was primarily used in this kind of setting in order to calm the patient. So in that sense 

if it calms him and he goes to sleep and they are able to put him to bed, that's one thing, if 

he's combative and things. But it was being used in a sense as a restraint much as a Posey 

would be but, you know. 

Q: Is it your opinion that the use of Haldol was inappropriate for this individual? 

A: I think that there were other drugs at this time that became available that may have been 

safer, that may have been safer to be used on a chronic basis. 

I won't quarrel per se because a lot of people do use Haldol, but there are drugs particularly 

in somebody who's mobile who you might want to try instead especially if he's hyperagitated. 

They were using Haldol not only on a regular basis but on a PRN basis, in other words, as 

needed for agitation. 

Q: That was prescribed by a psychiatrist? 

A: I'm not sure who did. There are at least psychiatric notes and there are general doctor's 

notes. I believe both of them had prescribed it. 

MR. LEVIN: Are we getting a little off the subject about opinions prior to November '94 and 

as to other people's conduct? 

MR. MACHALINSKI: Yes, I was going to wrap it up anyway. 

BY MR. MACHALINSKI: 

Q: In the event a psychiatrist or the attending physician prescribed that Haldol, in any event, 

that would not be from the nurse's actions or the nursing home's actions? 

MR. LEVIN: I men -- 

THE WITNESS: Well, I think, let me answer that because I think I can phrase this in a way. I 

think that the nursinghome calls the doctor and says this is the behavior. 

So in that sense, what that often is is a frustrated behavior on the part of the staff to care for 

this patient and looking for some way in which to calm, restrain this individual. 

BY MR. MACHALINSKI: 

Q: Are you aware of what security measures they had implemented at the nursing home to 

care for this individual relative to his wandering and elopement? 

A: Other than and there is no consistent pattern to any of it. Sometimes as I have said the 

redirection, sometimes they had a wander guard. It's unclear to me whether the wander 

guard was activated or not. 

At any rate, it's unclear whether the wander guard, the wander guard certainly alerts them 

when he gets close to the door, it should go off and they should know about that. So that's 

one way of restraining him within the hallways and within his room and things like that. 

Q: But beyond that are you familiar with what, if any, locks or buzzers they had on the doors? 

http://www.rosenfeldinjurylawyers.com/
http://www.rosenfeldinjurylawyers.com/nursing-home-injuries.html


 

Courtesy of RosenfeldInjuryLawyers.com | (888) 424-5757 16 

A: There is nothing in the medical record that says that they have what locks, what buzzers, 

what went off. It just says Mr. Pietrzyk was there and we caught him and whatnot. There is 

nothing that says what went off or whatnot. 

Q: If we go to actually the date of the incident, do you have any understanding as to when he 

was last seen in the hospital -- strike that. 

Do you have any understanding of the date of the accident when he was last seen in 

the nursing home? 

A: Well, evidently they had checked him within about 30 minutes and then he was gone. 

Q: That 30 minutes would have been around what time? 

A: I believe it was in the evening, but again it's something that I did not, I will just look up and 

tell you what time it was. 

MR. LEVIN: Well, yes, make sure it's in there and don't speculate. 

THE WITNESS: I'm not and that's why I'm sitting here because I remember specifically there 

is a note regarding this. So if we will just indulge me for a second, I will tell you what the note 

says. 

Resident was being out of bed when he yelled -- 

MR. LEVIN: That's a different day. Are you talking about November 1? 

THE WITNESS: November 1, pardon me. Here it is. It's here and here. Resident left facility 

and being notified. Facility was checked thoroughly outside area 8:30 p.m. 

MR. LEVIN: You are just reading the note, correct? 

THE WITNESS: Right, I'm just reading the note here. It says the resident was seen by his 

custodial nursing assistant between 7:30 and 8:00 o'clock p.m. So that counts for the 30 

minutes that I told you that they had not seen him. 

BY MR. MACHALINSKI: 

Q: What page number is that, sir? 

A: That is 000100. 

Q: I believe that's in the exhibit previously marked as Largosa Exhibit No. 2, dated 4/22/98. 

When was he struck by the car, do you know? 

A: It does not say. It has to occur somewhere between the time that he was last seen 8:00 

and 8:30 but I don't see a time, and I don't believe a police report was given to me. 

Q: You don't know what door he exited the facility from? 

A: It doesn't say here. Oak Lawn Police arrived, and then there is a page placed by Christ 

Hospital about resident conditions, spoke with Dr. Mellin resident, something about broken 

leg. 

There is nothing here that I see. Oak Lawn Police arrived, wife was notified. So there is 

nothing that I can tell. 

Q: From your perspective does it make a difference which door he departed from? 

A: No. 

Q: Do you have any understanding as to how the Oak Lawn Pavilion first became aware that 

he had left the premises? 
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A: It appears that the Oak Lawn Police Department arrived. I can't tell from this. It says 

resident left facility and without being noticed facility was checked thoroughly. 

It doesn't say that they notified, it says something MS Baker notified, fire department chief 

also spoke to Mrs. Baker. It doesn't really say anything that I can tell. 

Q: Are you presuming that the Oak Lawn Police Department would have notified 

the nursing home first of the elopement? 

A: I'm going to guess that, but I don't know for a fact. Again, it doesn't really make much 

difference. He got out and he is not supposed to get out especially at night. 

If it's like most nursing homes that I have been at, 8:30 at night the nursing home doors 

are usually locked, the visitors have left and so it would be more difficult to get out at that 

time than less difficult. 

Q: Do you have any understanding as to whether or not he was wearing his wander guard 

bracelet at the time he departed the facility? 

A: There is no reference to that that I can find. 

Q: From your perspective -- I'm sorry. 

A: From my perspective -- 

Q: Did I interrupt you? 

A: No, that's fine. 

Q: From your perspective does it make any difference whether or not he had the wander 

guard bracelet on? 

A: Well, if the wander guard was working, it should have notified the staff when he walked 

out the door. They should have known immediately. There shouldn't have been a 30 minute 

lapse. 

MR. MACHALINSKI: Back up for a second, do you need to make a call? 

THE WITNESS: Can I just answer this? 

MR. MACHALINSKI: Sure. 

(Whereupon, a short break was taken.). 

MR. MACHALINSKI: Can you read the question and answer back? 

(Whereupon, the record was read.) 

BY MR. MACHALINSKI: 

Q: You have previously mentioned side rails and the use of Posey vests. Were there Posey 

vests ordered? 

A: He had been Poseyed on occasion, and if I remember correctly the staff had called for 

those. Side rails were documented to be up on several occasions. 

The use of side rails is, you know, somewhat controversial because people when they climb 

over them they have a larger fall than if the side rails were not up. But the side rails vary. 

Q: What about the use of Posey vests? 

A: Obviously people have documented significant injuries with Posey vests and things like 

that because it's, if a person struggles against them, particularly older people if they are 

fragile enough, they can break bones and things like that. 
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Q: Any indication to you that Mr. Pietrzyk had ever injured himself while being restrained by a 

Posey vest? 

A: There was some documentations of some bruises and some falls. It's hard to say whether 

those were from the Posey vest or not. Older people's skin is fragile. 

Q: In any event you need a physician's order to use a Posey vest? 

A: There are some people who write PRN orders, but the physician does need to write for 

them, yes. 

Q: Concerning the subject pedestrian auto accident, what type of injuries did Mr. Pietrzyk 

sustain? 

A: He sustained a fracture of his leg which breaking both bones in the leg, both the tibia and 

fibula and it required an open reduction of surgery in order to piece those bones back 

together and I believe he had a steel plate and multiple screws and hardware in his leg. 

Q: Do you know if there were any complications from that surgery? 

A: There were no complications reported in the chart. 

Q: Was that fracture consistent with being struck by a car? 

A: Yes. 

Q: The surgery was performed approximately how many days after the accident? 

A: I believe three days. The injury is 11/1, the surgery is I believe on 11/4. 

Q: Do you know why they waited three days to perform the surgery? 

A: I think there are several reasons. They wanted to make sure that he was medically stable. 

There is a note that they wanted a cardiologist to see the person. 

Surgery was performed on 11/4. Dr. Zellinger I believe was the cardiologist and I think that 

was part of what they were delaying for in making sure, otherwise he was medically stable. 

Q: He was, in fact, medically stable as of 11/4? 

A: Yes, he was. 

Q: As a result of the auto accident immediately, did he sustain any type of cardiac problems? 

A: No, not that there is a documentation of. He had a history of atrial fibrillation. He was 

found to be atrial fibrillation. There was no other injury that appears. 

Q: What is atrial fibrillation? 

A: Atrial fibrillation is a condition, it's a funny heart rhythm of the conduction system. 

The main conducting system is through the atrium or upper storage chamber of the heart is 

where this thing resides, and it's a chaotic rhythm; therefore, the valve that goes from the 

atrium which is the upper storage chamber to the ventricle which is the lower storage 

chamber opens kind of chaotically. 

Q: He had that condition before the 11/1/93 accident? 

A: Right. It may be one of the predisposing things to this multi-infarct dementia. 

Q: Did that condition have any impairment on his life expectancy? 

A: Atrial fibrillation is a chronic disease for which if you don't suffer strokes and things and if 

you are appropriately treated, you will have a slightly lower life expectancy but it may be 

normal. 

Q: But it does cause or contribute to cause to strokes? 
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A: It does contribute to strokes, yes. 

Q: What was his mental condition in that three-day period between the accident and the 

surgery if you know? 

A: There are different periods where they say he is confused, and there are other places 

where they say he is smiling and he appears oriented. 

There are also periods where they say he is talking in Polish, and there are places where he 

is talking in English. 

Q: Is that fairly consistent with his mental status prior to the accident? 

A: I believe so. I don't see any major difference here. I think they held up the surgery for the 

reasons to make sure that nothing else came about, anything else was they were worrisome 

probably for surgical schedule reasons and trying to get the cardiologist to see him. 

Q: Then how long was he hospitalized? 

A: He was hospitalized I believe he goes back to the nursing home on the 10th which is the, 

the 10th is when I believe he goes back. 

Q: Again, what, if anything, did they do at the hospital for him in that six-day period? 

A: What did they do for him? They basically operated on him and they watched him on his 

post recovery period and they also started some physical therapy. 

Q: What type of physical therapy did they start at Christ Hospital? 

A: Trying to get him up and mobile. 

Q: Do you know if they were successful? 

A: I could not tell. I think they had him standing a little bit. They wanted to begin to let him 

move some of his hip and other things just so he can keep those muscles strengthened. 

They wanted to teach him how to transfer so it would make it easier for staff. It is hard to tell 

from those notes whether they were successful. 

Q: You never saw Dr. Flynn's records, did you? 

A: There are I think a few notes of Dr. Flynn's here but nothing that I remember specifically 

as being important to this case. 

Q: Dr. Flynn was his orthopedic physician? 

A: Right. 

Q: You never saw Dr. Flynn's discovery deposition transcript, have you? 

A: No. 

Q: What prognosis did he have if you know when he was discharged from Christ Hospital 

back to Oak Lawn Pavilion on or about 11/10/94? 

A: One of the things we know in general about nursing home patients or older patients 

when they fracture long bones that most of the research and most of the studies and 

discussions have been about hip but also if you fracture and you put a person in a cast and 

things like that, that their life expectancy is decreased. 

Q: Why is life expectancy decreased? 

A: Well, one of the reasons is they are immobile, and you take these people who are 

immobile and they are in bed, they have a tendency because there are changes in the 

elderly and their skin, it thins out because of nutritional status. 
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This gentleman was confused. He didn't always eat. He ate somewhat less after he came 

back and actually progressively less because he ended up requiring a G-tube. Because of 

that nutritional status, the patient lays in bed and they develop bedsores. 

Q: He was transferred out of Christ Hospital in a cast? 

A: Yes. 

Q: What was the length of that cast? 

A: The cast went from just above the ankle to the mid thigh as it is described. His knee was 

slightly bent in flexion if I remember the exact description. 

Q: He died on what date? 

A: He died in February. I will give you the exact day, 2/20/95. 

Q: Do you have any opinion based on a reasonable degree of professional medical certainty 

as to the cause of death? 

A: Well, I think a couple things happened that evening which are difficult to ascertain. He was 

progressively going downhill. His family had made him a DNR. Prior to that he was given the 

last rights of the Catholic Church on 1/23 so it was obvious to the family that he was not 

going to survive for very long. 

Interestingly he made it a month after that, but his decline was obviously progressive and it 

was noted by the family. 

MR. LEVIN: Your question is what is the basis, what was your question again? I don't know if 

he has answered your question. 

MR. MACHALINSKI: I don't know either. 

BY MR. MACHALINSKI: 

Q: What day was the DNR executed, do you know? 

A: No, I don't. 

Q: Do you know if that was before or after the -- 

A: He has a DNR before, but, you know, it's clear to me that -- 

MR. LEVIN: You are pointing to a section in the chart that says DNR? His specific question is 

is there a document -- 

THE WITNESS: I don't see it. 

BY MR. MACHALINSKI: 

Q: You don't know when the DNR was executed? 

A: No. 

Q: Specifically you don't know if it was executed before or after the subject pedestrian auto -- 

A: No, I don't remember and it wasn't something that I put down. 

Q: Then I think if I back up to my other question I will just reask it. 

Do you have an opinion based upon a reasonable degree of medical certainty as to the 

cause of death? 

A: I believe that he probably had some chronic pneumonia, aspiration and he became septic 

which is the usual way that these people die. 

Q: What is septic? 
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A: Septic means that bacteria got into his blood stream either from his lung. The two most 

common sites are the lung and the urinary tract. 

Q: What was the cause of the pneumonia? 

A: Aspiration most likely. G-tubes even though you think that they don't prevent aspiration 

and they are just put in the stomach and frequently these people if they are lying down, if 

they turn funny and they have tube feedings, that those feedings will come up and they will 

lodge and get in the lung. It's not an uncommon event. 

Q: When was the G-tube first ordered? 

A: It was placed -- let me go back to his chart because it's not very clear. He had a 

swallowing evaluation done in January. Let me just find it. I don't know if it's in the Christ 

record or not. 

This is '94, this is after he gets back. Let me just find it for you. I will find it, just give me a 

second. 

I believe it was done in January. Difficulty swallowing noted, unable to eat 1/10, G-tube 

placed 1/14, appointment to be made for G-tube placement for Dr. Port, that's around 1/14 or 

so, swallowing evaluation done was 1/13. 

So I believe it was 1/13 or so. Resident very weak, pale, short of breath noted. So it's not 

clear that they don't have a note that says patient left and came back from a G-tube 

placement, but we know that a G-tube was placed and there are orders for such. 

Q: So he would have had the G-tube between 1/14/95 -- 

A: Probably 1/14. It's my guess from looking at this chart. 

Q: All the way through the time of death at 2/20/95? 

A: Yes. 

Q: Was that G-tube permanently placed or was it? 

A: That G-tube was permanently placed. 

Q: When they placed the G-tube, is the patient sedated at that time? 

A: The patient is given Versed.As a matter of fact, here is a note that says Christ Hospital GI 

lab to inform nursinghome that resident tolerated the procedures given on 1.5 milligrams of 

Versed and that was on 1/18. 

Q: What is Versed? 

A: Versed is like a short-acting Valium compound. 

Q: After that wears off -- 

A: It wears off very shortly. It's about 30 minutes. 

Q: After that is there any type of sedation? 

A: No. This is a local procedure. It's like doing an endoscopy and what they do is they make 

a puncture through the endoscopy tube and bring the tube out with the endoscopy. 

Q: Can you describe for me the process of the G-tube itself? 

A: In terms of what? 

Q: What the procedure is and the -- 

MR. LEVIN: How you place it and how it works and what it does? 

MR. MACHALINSKI: Right. 
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THE WITNESS: Yes, okay, I can do that. 

MR. LEVIN: Basic G-tube from beginning to end. 

THE WITNESS: Basic G-tube is under an upper endoscopy which is a tube that they put in 

to look at the stomach. They identify where the stomach is and then they make a puncture 

up through the abdominal wall and they bring the tube up, and then they sew it in. That's how 

simple it gets. 

It's a tube that is probably oh, like that, about the size of your pen, and it's actually often a 

Foley catheter and they sew it in and they blow up the balloon so it doesn't come out. 

BY MR. MACHALINSKI: 

Q: It's placed down the throat? 

A: No. The G-tube is placed in the abdominal wall where the stomach is directly into the -- so 

food, it bypasses the swallowing mechanism. That's the purpose of it. 

Q: Was he ever intubated? 

A: No, he was not. During his, let me correct that. He was intubated during his surgery 

although he had a spinal. They did not say in the operating report, they could have put an ET 

tube in during that operation, but he was not intubated for a G-tube that's for sure. 

Q: Is it your opinion that the leg fracture was the initiating cause of death? 

A: Yes. I think it starts a downhill spiral, and it's very clear at that point he can no longer get 

up. 

He develops bedsores. He actually begins developing those bedsores in the hospital 

because they note some redness because his scrotum and his rectum and then those 

bedsores then become much bigger and larger and more frequent once he gets to 

the nursing home. 

He develops some around his foot, his ankle, his hips, both of his hips, his sacrum and that's 

because he is lying on his back and he is lying in his urine and stool because he becomes 

essentially incontinent at that point. 

Q: It is your opinion that but for the leg fracture he would not have encountered that 

downward spiral at that period of time? 

A: I don't believe so because if you read the prior chart, he is up busy walking and he is 

eating more and he is certainly never in bed.You have to have a certain amount of pressure 

in order to produce that. So he is never in a position where he is sitting long enough in order 

to produce those. 

Q: Did the bedsores themselves actually contribute or cause his death? 

A: Well, I think the bedsores are a problem for several reasons. No. 1, they are obviously a 

source of infection. No. 2, they are obviously a source of discomfort because as they go 

through the different tissues of the skin down to the muscles and even into the deepest 

layers of the bone, that's going to produce discomfort. 

I think the other problem is it's a sign of malnourishment or malnutrition. That's not to say that 

he isn't being nourished, but he is not getting enough calories in order to heal those things. 

Part of that problem is also because he can't get out of bed, he can't be toileted well. He has 

the constant contact with urine and stool and the bacteria that's associated with death. 
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Q: Those conditions can occur in the absence of negligent nursing care? 

A: It is thought that good nursing, you know, let's put it this way. The nursing care contributes 

because obviously they need to make sure that his diaper is clean or whatever they are 

doing to keep him clean is done and that has to be done frequently, and that requires good 

skin care. 

But even in the setting of malnourishment once you get to a certain point and you are 

constantly resting on those bones, it then requires frequent turning.You may need to turn the 

patient as frequently as an hour or every hour or so.You have to rotate them on certain 

schedules and things. That's to prevent it. 

Q: But even in the best nursing care, bedsores can still develop? 

A: Yes, that's absolutely the case. Even under the best circumstances, but usually you don't 

see it in somebody like this who is up and about. 

Bedsores are people who either have come in with terrible strokes or somehow confined to a 

bed, whatever. People who are active and moving, you rarely see these kinds of ulcers 

unless they sustained an injury. 

You know, people can be up and about and malnourished and they can sustain an injury, 

and it takes longer to heal in certain factors like diabetes and peripheral vascular disease, 

none of which he had. 

Q: Once you're bedridden -- 

A: When you are bedridden, then yes, it's a problem and it does happen. But these happen I 

will tell you very quickly. 

From the time he comes in, he is dead in three months, and they are documenting bedsores 

almost within the week of him being back from the surgery. 

Q: I think you indicated they actually started at the hospital themselves? 

A: Yes. 

Q: What level were the bedsores at the time of his death? 

A: They were only described pretty much Level II which is down to the, pass the dermis into 

the fascia, the muscles, so they are through the skin. 

You know, beauty is frequently in the eyes of the beholder whether they are Level II, Level III 

or, what they are a sign of is malnourishment and they are not going to heal. 

The other thing that they are describing is they are getting larger, so they are moving out in 

that direction. The other problem with the descriptive method that we use is sometimes there 

can be an ulcer beneath the tissue that you see. You only see a thin layer of tissue and it's 

like the tip of an iceberg. 

Q: We don't know if that's the case here or not? 

A: No, we don't. I'm just trying to explain to you the problem, the description of how people 

describe bedsores, and usually nurses describe them as more optimistically, you know, 

because obviously they are in charge of that particular portion of their care. 

Q: Did he develop contractures at all? 
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A: There was a contracture that they described of his leg because his leg was set somewhat 

in a flexion position. He couldn't totally straighten out his knee and they were working on that 

so that he can totally straighten his legs. 

Q: Was the cast ever removed? 

A: The cast was removed. 

Q: Do you know what the date the cast was removed? 

A: Again, it was in January. If you want me to look, I will look. If it's germane to your 

discussion, I will be more than happy to go through and find it. 

Q: Sure. If you could, Doctor, if you see that date where the G-tube was placed, I think you 

said on -- 

A: I believe it was 1/17 or so. 

Q: 1/14? 

A: The exact date was -- 

Q: If you see the Bate Stamp number -- 

A: Yes, I will be more than happy to tell you. 

MR. LEVIN: Just collect all your thoughts. 

THE WITNESS: I'm just trying to find where he was looking. Christ Hospital on 1/18 

procedure will be done by Dr. Sitler. Has to be at GI lab at 8:15 a.m. so it was done on -- 

MR. LEVIN: For the record you are referring to Page 282 of the second Oak Lawn Pavilion 

admission? 

THE WITNESS: Right. That was 282. Then on Page 284, it says Nurse Seal called from 

Christ Hospital GI lab to inform nursing home that resident tolerated the procedure well. 

BY MR. MACHALINSKI: 

Q: Then the cast removal? 

A: The cast removal is a good question. Let me find it for you. Because these things are 

always in the record, I don't always make note of them. 

You have Dr. Flynn's notes.You mentioned Christ ER because you would have that in the 

cast -- cast was removed 12/27 from the right leg. That's Bates 272. 

Q: Was the fracture sufficiently healed then at the time of the cast removal? 

A: You know, that's a surgical judgment and since I don't have any x-ray reports I can't tell 

you. I believe that he would have not taken that cast off unless it was adequately healed. 

It is about six weeks from the time. Most people use six weeks as the time when the cast 

comes off. 

Q: So at least as of 12/27 the fracture had healed? 

A: I'm going to assume that's the case. There is nothing to say elsewhere that it happened. 

Q: In any event, even after the cast was removed, he wasn't able to ambulate? 

A: No, he was not. 

Q: Do you have any opinion as to the cause as to why he was no longer able to ambulate? 

A: You know, this is not documented in the chart. I can speculate that maybe he was afraid. 

His leg was contractured somewhat from the positioning of the cast. 

http://www.rosenfeldinjurylawyers.com/
http://www.rosenfeldinjurylawyers.com/nursing-home-injuries.html


 

Courtesy of RosenfeldInjuryLawyers.com | (888) 424-5757 25 

He wasn't able to fully participate in physical therapy; therefore, he couldn't gain strength in 

his muscles. He was lying in bed for approximately two months. 

If we are to put you to bed for two months essentially and give you a bed pan and things like 

that, you would find it very hard to gain your legs and feel secure and whatnot. 

Q: Why was he not able to participate in physical therapy, if you know? 

A: I can't tell, but I think part of it was there was a note somewhere that said he was afraid, 

that patient seemed frightened to put his leg down. 

I think part of it was because he was demented and he was frightened and he wasn't fully 

able to cooperate. I think he's intermittently confused. That certainly contributes to it. 

The fact that he speaks Polish at times and they may not have had a physical therapist who 

spoke Polish and could communicate to him, that kind of reassurance. All those things 

contribute to it. 

Q: Following the automobile accident, we talked about his various injuries and I'm going to 

paraphrase them if I could. We know he had a leg fracture requiring an open reduction in the 

cast. He developed bedsores from being bedridden. He had some leg contractures and he 

belched which you believe was caused by the aspiration of the G-tube, correct? 

A: Correct. 

Q: Any other injuries that you believe he sustained as a result of the auto accident other than 

the ones we have already discussed? 

A: Which included the decubitus ulcers and things, yes. 

Q: Right. 

MR. LEVIN: Go through his entire body and let's get it all out now. 

THE WITNESS: If you want, let me just go to those pages for you because I think that will 

probably be, we can go right through this and these are all on Bates pages, let me just give 

you the wound things and then we can go through all of that if you wish. 

The wound care sheets which by the way are not in order in terms of their dates, but the 

wound care sheets begin on Bates 000306. There is a note there 12/27, two by two 

sonometer ulcer on right foot back of heel. 

Then they have two and a half on 12/30 on right foot.Again, right foot as I'm just going 

through the pages 307, right bunion area. So now we have not only the heel, we have the 

right bunion or first toe area. 

Then there is one to the right hip which is two sonometers. I can't read that exact size, but 

they are applying Duoderm to it and that's on 000308. Duoderm is like a second skin by the 

way That's right hip. 

There is also one about the left hip on 1/3/95,000309. They are now talking about a 

reddened area on the scrotum. By the way, I think as I read this and I can't prove it, but as I 

read this, I don't think they fully document each day all the different ones. They just kind of 

rotate which day they are going to document. 

But if it's on the right hip, it's on the left hip. If it's on the scrotum, it's on the sacrum. It comes 

later that there is a bigger one on the sacrum. That just did not develop overnight on the day. 

So I kind of believe that these ulcers were not well documented in terms of their progression. 
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Again, we see two by two sonometer pressure ulcer on the right heel.We go from sometimes 

calling it the right heel to the entire right foot. There is a note in the nursing notes that they 

paged the doctor because they thought although it doesn't say here, they kind of felt that it 

was involving the whole foot and not the heel. Of course, that was the thing. 

Then we have one excoriated near rectum and buttocks. This is 312, granule to that area. 

Left hip finally comes up on 1/18. Duoderm to the left hip. Necrotic tissue, superficial. This is 

on the right outer ankle, but the size of it speaks to the fact that this has been there for a 

while. Three by five sonometers, that's a big hunk of tissue. 

Then there is one note that I don't understand at all, 000315, D/C healed. I don't know what 

was healed there. 

BY MR. MACHALINSKI: 

Q: It appears to reference some fact that a bedsore had healed or pressure sore had 

healed? 

A: Yes. It says D/C healed, 2/10/97. There is no, they don't even tell us which one they are 

talking to, maybe the one around the scrotum. 

MR. LEVIN: It says '97, too? 

THE WITNESS: It should be -- yes. 

MR. LEVIN: Just for the record you are reading a note that says D slash C healed 2/10/97 

which is the date? 

THE WITNESS: Right. So I'm going to guess maybe that's a 5. 

MR. LEVIN: So it's 2/10/95? 

THE WITNESS: Right. But look above it, there is a note that says 2/13/95 which is what I'm 

talking about in terms of documentation. 

2/3/95 by the way this is Bates, that's on 15 and Bates 16 is 2/3/95. This is out of order. We 

got one, two, three. This is also 2/3. 2/9 is the next note week four. I'm just reading this. 

Stage II pressure ulcer right hip.Well that's been there since January. This may be larger, 

three and a quarter by three sonometers Stage II pressure ulcer on the right hip. That was 

initially set as two and a quarter by two. 

So we see that they are getting larger. Then there is one 2/3/95, three Stage II decubiti 

ulcers in the sacrum. 

Then 2/9, three Stage II decubiti ulcers in the sacrum, and they try to draw a picture. One 

looks a little bit bigger. That looks like it is probably the left cheek, and then there is one on 

the right cheek and one right over the coccyx with different sizes on it. 

You can see that there is a progression of skin breakdown and it mirrors probably when we 

look at the amount of nutrition and calories. 

So basically we have a gentleman who is malnourished, who is kind of eroding his skin and 

these are painful things, and we see notes of confusion, disorientation, discomfort. 

BY MR. MACHALINSKI: 

Q: He is conscious during this whole period of time? 

A: Well, it's hard to say. He is not unconscious. He is disoriented and he is, you know, 

speaking out in Polish, sometimes in English. 
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Then we go, and this is all the way through his death. Do you want me to keep going? 

MR. LEVIN: Yes, if you want him to go through all the decubs? There are pages and pages 

of it. 

MR. MACHALINSKI: I don't think it's necessary, but I don't want to cut him off. 

MR. LEVIN: We don't have to do it now, but at trial it will be our intention to go through each 

and every decubitus ulcer and describe each one on each day that they occur. 

So he can read the record now and do that. I just don't want to be precluded from going into 

that. As long as we have the understanding that that's our intention and he can do that and 

to the extent that they are documented in the record, he's going to do that. 

MR. MACHALINSKI: Right. For the record I have no objections to that and I -- 

THE WITNESS: Unless you want me to continue to go on. 

MR. MACHALINSKI: No, I don't think it is necessary for purposes of this deposition and the 

record is what it is and if Dr. Greenberg wants to read the record, that's fine. 

MR. LEVIN: He doesn't want to do it for his own. 

THE WITNESS: This is not for my own thing, but let me tell you it goes all the way through 

2/9 that there are wound cares about his decubiti, and they are progressive. 

You know, if you can imagine a chunk of your skin taken out about ye big, ye big being about 

two or three sonometers round like the size of a baseball, that's going to be painful and 

discomforting. And it's discomforting, you know, one of the things about decubiti they are 

very discomforting to the family. It implies to the family that people are not caring for their 

loved ones and even though they put their expectation is that their loved one be cared for 

and cared for in a way at least to prevent the kind of injury that kind of, you know, led to this. 

BY MR. MACHALINSKI: 

Q: I understand that we haven't gone through all of the bedsores and the ulcers, but in a 

general sense getting back to my question a little while ago, in a general sense we talked 

about the fracture, open reduction, contractures to bedsores, you have also indicated that 

there was pneumonia all of which ultimately hastened his death, are you aware of any other 

injuries that were approximately causes as a result of the pedestrian automobile accident? 

A: No. Basically none of these things were there before his auto accident so. 

Q: How did his, did his mental condition continue to deteriorate between that period of time 

when he was readmitted to Oak Lawn Pavilion up until the time of his death on 2/20/95? 

A: I believe it did. It's hard to tell from the notes because all they ever say is confused and 

disoriented, but I think there are more notations that he is confused and disoriented. There 

are more notations that he is speaking in Polish. 

Q: Which would seem to suggest that his mental status was continuing to deteriorate? 

A: Right.And if you're infected, by the way, people who are, who have dementia when they 

are infected, they are and because oxygen may decrease and things like that and because 

of other changes, they get more confused, and as you heal the infection they become less 

confused.We see that all the time. 
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Also the fact that, you know, as he gets more confused, this is not a place that doesn't fit his 

past memories.And as we talked about in dementia, recent memory is really primarily what 

the major effect is. 

That's why, you know, an old patient can tell you what they did 20 years ago and who they 

spoke to and give you great details about a conversation but can't tell you what they had for 

breakfast. 

MR. LEVIN: Why don't you relate that to the plaintiff here, how are those things -- 

THE WITNESS: Well, I think what happens is when people are demented and they are 

infected and things like that, they spend more time in a hallucinatory world. They are not able 

to orient themselves. They are not able to be oriented. They basically are less 

communicative. 

BY MR. MACHALINSKI: 

Q: Was he receiving any type of pain medication during this period of time? 

A: There were orders through the pain tube for Vicodin. There was some orders for some 

pain medication. 

Q: So he was sedated to a certain extent? 

A: Pain medication certainly can sedate and cause confusion. I mean the other medications 

that he was on, too, which is the antidepressant Zoloft can also suppress appetite, can also 

cause some disorientation. 

Q: Was he on Zoloft prior to the accident? 

A: He came back on Zoloft. He was on Haldol prior to the accident. They used Zoloft as a 

more primary stay post the accident although he did have some Haldol in between but less 

frequently. 

Q: So he would have been on Vicodin between that period of time between the accident and 

his death? 

A: Yes, he had some pain medication. 

Q: The Vicodin was designed to relieve the pain? 

A: Sure. 

Q: That pain would be both the leg fracture and the bedsores? 

A: Right. 

Q: I would like to direct your attention to your opinions which I believe are contained on Page 

16 on Exhibit No. 2, opinion No. 1 which I'm reading from the 213 Answers, it is his opinion 

to a reasonable degree of medical certainty that the care and treatment provided to the 

deceased by the defendant nursing home fell below the minimum standard of care and 

constituted negligence. 

Is that your opinion, sir? 

A: Yes, it is. 

Q: The care and treatment addressed in that opinion related to what? 

A: Well, they relate to the fact that these bedsores progressed very rapidly, that even though 

he had a G-tube in, he developed aspiration pneumonia, that he continued to sustain 

significant weight loss and that he wasn't able to in terms of toileting and things like that. 
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He clearly is getting worse and the reason why is that because he is not being turned as 

frequently as he should and there is documentation on occasion patient was turned. There is 

not consistent documentation of any of those things that people associate with reasonable 

care of their loved ones in a nursing home. 

Q: Is it your opinion that in the absence of that negligent care and treatment, he would not 

have developed bedsores? 

A: I think that he wouldn't have developed them quite as quickly and I think they would have 

not progressed as rapidly. 

This is a man who basically had an automobile accident, had a surgery in November and is 

dead in February. That's a pretty rapid decline. 

Q: Is it your opinion that but for the negligent medical care following his fracture he would not 

have died in February? 

A: I think he might have lived a little bit longer. I can't tell you how much. I can tell you that, 

you know, certainly his life was significantly shortened. 

I think it was shortened because of the accident and then it's shortened again significantly 

because, you know, he's getting infected, his nutrition is going down, you know, he is making 

no progress. 

Q: You can't tell me how much his life was shortened as a result of the negligent medical 

care and treatment following the fracture? 

A: I think that it is clear that his life expectancy beforehand as we discussed -- 

MR. LEVIN: Let's be clear, before what? 

THE WITNESS: Before the accident was about five years. It's clear that if you look at the 

literature that his life expectancy may have been about a year. So if you are talking three 

months, his life expectancy might have been shortened by about nine, nine months that is. 

BY MR. MACHALINSKI: 

Q: That nine months probably would have been spent bedridden? 

A: Probably. Because there is no evidence that he was making any progress that he was 

going to get up and suddenly able to participate in physical therapy or anything like that. 

Q: Have we fully expressed your Opinion No. 1? 

A: Yes. 

Q: No. 2, quoting it is his opinion that the nursing home violated its own custom and 

practices, its own policies and procedures, its own guidelines and the standard of care by 

permitting a known wanderer to leave the building unnoticed by the nursing home staff, 

correct? 

A: Correct. 

Q: And that opinion is based on the fact that he was a known wanderer and he, in fact, was 

able to leave the premises undetected? 

A: Yes. 

Q: And ultimately get hit by a car? 

A: And ultimately got hit by a car. 

Q: Anything else that you want to expand on that opinion? 
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A: No. I think the statement is what it is. I mean he should have never been able to get as far 

as he did. 

Q: No. 3, is that pretty much the same as No. 2 except with the addition that with a causation 

in terms of decrease in quality and length of his life? 

A: Yes, I think that's pretty much the same thing. I think you are really -- if he doesn't get hit 

by a car, his life is longer probably by several years. 

MR. LEVIN: I think what he is asking you, he may be asking you what does it mean when 

you say resulted in a significant decrease in the quality of his life? 

THE WITNESS: Well, he is no longer able to walk. I mean the fact that he is not able and 

mobile to participate in his care to feed himself and things, I mean those are things that we 

associate with quality of life. Most of us would say that the quality of life of lying in bed is nil. 

BY MR. MACHALINSKI: 

Q: No. 4 basically lists the various injuries that you believe were caused by the subject 

automobile accident? 

A: Yes. 

MR. LEVIN: Don, by No. 4, we mean the sentence beginning -- 

MR. MACHALINSKI: Yes, I will read that. 

MR. LEVIN: Because 4 won't show up. 

BY MR. MACHALINSKI: 

Q: Right. Is Dr. Greenberg's opinion that as a result of the fractures and medical treatment 

for the fractures, any combination with his preexisting cognitive and functional impairments, 

fractures caused or contributed to lack of mobility, weight loss, pain, increasing need for pain 

and psychotropic medication, malnourishment, dehydration, pressure ulcers and systemic 

infections accelerating a decline in the quality and length of the deceased's life, correct? 

A: Correct. 

Q: That's your opinion, sir? 

A: Yes, it is. 

Q: Have we fully discussed that opinion? 

A: I believe we have. 

Q: The next and the last opinion states as a result of the fractures, the deceased became 

malnourished and dehydrated, he developed multiple infected pressure sores, he became 

lethargic, bedridden and developed respiratory distress and other infections, and as a result 

his death was accelerated. 

Is that your opinion, sir? 

A: Yes, it is. 

Q: Have we fully expressed that opinion? 

A: I believe we have. 

Q: The systemic infections, what does that refer to? 

A: Systemic meaning high fever, probable -- we talked about bacteria in the blood and things 

like that is probably his ultimate cause of demise whereas a localized decubitus ulcer may be 

infected and that's localized. We are talking about bacteria that gets in the blood from a 
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urinary tract infection, pneumonia could be considered systemic infection because it has 

effects beyond just the lung. 

Q: We already talked about that I believe? 

A: Yes. 

Q: Do you know who Byron Arbet is? 

A: All I know is he was retained by Mr. Levin and that he was an expert 

in nursing home administration. That's all I know pretty much about him. 

Q: Have you ever worked with him on any other cases? 

A: I have never met the man personally, and I don't know anything about him other than what 

you just told me and what Mr. Levin told me briefly when I looked this over. 

Q: To the best of your knowledge you haven't worked with him before? 

A: That's true. 

MR. MACHALINSKI: That's all I have right now. 

MR. HELIS: I do have a few questions. 

EXAMINATION 

BY MR. HELIS: 

Q: First of all at various times we have been talking about life expectancy, and you gave a 

figure for Mr. Pietrzyk of a five-year life expectancy. 

The first thing I would like to ask you was when you gave that figure, was that figure taking 

into account his condition before the accident as well as the situation he found himself in 

a nursing home? 

A: We are talking prior to the accident? 

Q: Correct. 

A: What I would tell you is that based on my observation, experience 

with nursing home patients and patients like this that they can and do live five years or so. 

It's a progressive decline. It's not as good as when he came in, but they do have an expected 

life expectancy time of about somewhere around that five years. 

He doesn't have major significant medical problems. He comes in not on a lot of 

medications. His main problem was his dementia. Take away his dementia and wandering or 

just make him less likely to wander where his wife can take care of him and he is pretty much 

okay. If he takes his medication and his atrial fibrillation rate is controlled and things like that. 

Q: I think my question was much simpler than that. When you gave that five-year figure, are 

you taking into account his condition from the time he entered the nursing home, the fact 

that he's in a nursing home, is that five-year figure specifically for Mr. Pietrzyk? 

A: Yes. 

Q: Now, when you are measuring the five-year figure, are you talking about at the moment 

he enters the nursinghome or some other point? 

A: Probably around, you know, within limits somewhere around entering the nursing home. 

Q: Now, after the fracture, you indicated that from that point his life expectancy would 

probably be about a year? 

A: Yes. 
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Q: Is that based on any particular study, any particular statistics? 

A: Well, it's based on people who have hip fractures and in many ways this is similar to a hip 

fracture because he has an open reduction, his leg is immobile, he's suffered all the same 

problems that somebody in his position. 

If he would have suffered a hip fracture, his course would have been identical and just 

because of the immobility factor. 

Q: There is some specific studies or documentation of this figure out there somewhere? 

A: I think it's out there pretty much if you look at peers and geriatric textbooks and things like 

that. That figure is pretty well out there. 

Q: Do you have any particular textbook or particular study that -- 

A: No, because it's just one of those well-known facts that patients don't do well. 

Q: You are not basing that on anything specific? 

A: No. 

Q: The medical care that he received after the fracture, you say that shortened his life by 

about nine months? 

A: Yes. 

Q: Did you ever see the actual death certificate? 

A: I kind of glanced at it, but I did not spend any detailed time with it. 

Q: Do you know what the actual cause of death is? 

MR. LEVIN: Do you know what the death certificate says, in other words? 

MR. HELIS: Not off the top of my head but -- 

MR. LEVIN: No, no.Are you asking him that question? 

MR. HELIS: Right. 

THE WITNESS: If I could see a copy of it, I would look at it, but I have not paid enough 

attention to it because they could have listed multiple causes including -- I mean the most 

common cause in somebody like this with this type of death is listed as infection. 

BY MR. HELIS: 

Q: Would the person that actually prepared the death certificate be in a better position to 

determine the cause of death than you are? 

MR. LEVIN: I guess I'm going to object because I guess it depends on who prepared it. He 

would have to know who that person is to answer that question. 

THE WITNESS: I don't know who prepared it. I think that the records, you know, you can get 

two or three people and people who have multisystem disease, multi-problems like this, you 

will get different people who will decide which is the primary cause. 

Some people may say it's aspiration pneumonia, some people would say it's presumed 

urinary tract sepsis. 

In point of fact, I don't think these certificates are exact. If you have the certificate, I will be 

more than happy to discuss concrete issues with it. 

BY MR. HELIS: 

Q: Who would be in the best position to determine the actual cause of death? 

A: Usually attending physician. 
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Q: Were the causes of death that you gave in your deposition, do you know the same as 

what was on the death certificate? 

A: I do not know. 

Q: Were any of the causes of death that you listed things that could have occurred without a 

leg fracture? 

A: Yes, they could have occurred without a leg fracture. 

Q: In this particular case, are you tying each of the causes of death that you listed to the leg 

fracture? 

A: Yes, I am. 

Q: Other than the fact that they weren't present before and they were present after, do you 

have any basis for saying that? 

A: Yes, I do because they are associated with his decline and his condition. The man 

became immobile. Because he became immobile, he develops bedsores. Because he is 

immobile and he is not moving and mobility is very important when we look at the decline in 

people who are demented. 

If people are mobile and moving about, they are being stimulated in many different ways. He 

is also eating more or less in bed as opposed to sitting and going to a dining room. All those 

things will attribute to the possibility of aspiration and things like that. 

Q: Is the lack of mobility the connecting point that masks for all these problems? 

A: I believe it is, yes. 

Q: Is there anything you think the hospital could have done to prevent this person's death? 

A: No. The hospital did its job. He had a fracture, they operated on it, they did everything that 

they could do, and at that point it becomes the nursing home's job to rehabilitate him if they 

can. 

Q: Is there anything that the nursing home could have done to prevent his death? 

A: Well, again, I wasn't present but I could tell you that, you know, these bedsores, getting 

him physical therapy, even physical therapy at the bedside, range of motion exercises, 

working with him at the bedside, trying to work with transfers, trying to get him up. 

The only time that this man is up is he goes to physical therapy I believe once or twice where 

he is actually out of the chair and the other times he is in a geri chair and that constituted his 

life from a bed which is kind of like a lazy boy, a geri chair. 

Q: That's something that is in control of the nursing? 

A: I believe that the nursing home certainly has some control; however, again he wouldn't 

be in that position unless he is hit by the car. But that's their obligation of care. 

Q: Do you believe that before this accident Mr. Pietrzyk was a danger to himself if left 

unattended? 

A: Clearly, that's why the family brought him to the nursing home to begin with. 

Q: In what respect was he a danger to himself? 

A: Obviously he was wandering and his wife couldn't control him well enough to keep him 

from wandering out of the house and getting hit by a car and walking in traffic, and all those 

things that we associated with older people who are demented and wander. 
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Q: Is there a technical definition of wanderer in your profession? 

A: Wanderer. I mean, you know, whether you use, it's somebody who is disoriented and gets 

out. I mean, we use, where we can, I like to use very simple terms and wandering is exactly 

what he does. 

Q: I heard it defined as somebody who is oblivious to their own safety. 

Is that a definition of wanderer? 

A: I think that's a fair, but it can also be somebody who doesn't know where they are. 

There are different stages of dementia and a person who is demented may well enough 

recognize a car and know that he shouldn't walk in front of a moving car whereas someone 

who is oblivious and more severely demented may not recognize that the car has the 

capacity if he walks in front of it to cause him significant damage. 

Judging from the record, I can't tell the difference where he was at that phase, but he clearly 

isn't cognitive enough to realize that getting out of the nursing home is going to cause him a 

danger just like getting out of his house. 

Q: You don't know though whether he specifically recognized the danger of vehicles on the 

road? 

A: No. There is no way of telling. 

Q: You mentioned that he was in a somewhat hallucinatory state after the accident? 

A: That's when he was confused. The nursing home was documenting that he was 

confused and disoriented, and he speaks in Polish. Often when people speak in Polish, they 

can be hallucinatory if that's their primary language and not English even though he spoke 

English for the last 30 years. 

Q: Is there any way that you can from telling from the records that you reviewed to what 

extent Mr. Pietrzyk actually was conscious from any pain or suffering at that point in time? 

A: Only when they say he was medicated for pain.You know, he may also be, when they say 

he is confused, that may also be secondary to the pain. 

If I don't understand what you are, let's say you spoke a different language, whatever 

language and you came over here and you lived over here and I didn't know that language, I 

wouldn't be able to interpret what your prize would necessarily be. 

Q: To a reasonable degree of medical certainty, can you offer any opinion as to whether he 

was conscious from any pain or suffering? 

A: Well, you know, I think there were times where they documented that he was breathing 

very heavy and hyperventilating and his pulse goes up. Those are all things associated with 

increased pain. 

Q: Heavy breathing is always associated with increased pain? 

A: No, but it can be.All you asked me to was how can you document it and I said if his pulse, 

his respiration and the rate of his breathing goes up, one can assume that they may be 

related to it because these episodes, when they were described nobody seemed to know 

what they were related to but they happen on some regular basis. 

It is very possible when they moved him in and out of bed they would slide on the decubiti or 

something like that or if they repositioned him onto the decubiti. 
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Q: This is what I'm getting at, Doctor.You talk about things that we might be able to assume. 

What I'm asking you now is to a reasonable degree of medical certainty, do you know or do 

you have an opinion as to what degree he is feeling any actual physical discomfort? 

A: From the chart is all I can tell you. I think my certainty is that since nobody else found 

another cause for it, what I would believe those would be due to pain. Because if you can't 

find any other cause, then that would be something that's obvious given the size of these 

decubiti and things like that. 

Q: At that time was he having symptoms of pneumonia? 

A: Not all those times, no, he was not. 

Q: Do you know which times the heavy breathing would incur the pneumonia and which 

wouldn't? 

A: No, I don't. But there are times when he documented. He could also have been in pain 

and when he was in pain he could have aspirated. 

You know, these are things that are really impossible to tell, but what you have to do is you 

have to make some assumptions based on your experience and taking care of people who 

have had bedsores and they complain of pain. 

When you see that these achieve a certain size, I mean most people would assume that 

those cause some pain. I certainly would. 

Q: Even under medication? 

A: Medication cannot -- in order to remove all pain, you have to basically render your patients 

unconscious. 

What I tell my terminal cancer patients is we can control your pain but we can't relieve all 

your pain and still have you maintain a level of consciousness, and that's the truth. 

You know, people get used to relative differences and suffering or pain, and there is no way 

of telling. I mean, some people are, you know, have a lesser threshold for pain, some have a 

greater threshold for pain. 

Q: You don't happen to know what Mr. Pietrzyk's threshold -- 

A: No, there is no way of telling. 

Q: You don't happen to know what degree the Vicodin and other pain killers he was using 

were effective or ineffective? 

A: There is no way for sure of knowing, not from what the records in the chart says. 

MR. HELIS: That's all the questions I have. 

MR. LEVIN: Do you have anything more, Don? 

MR. MACHALINSKI: I don't think so. 

EXAMINATION 

BY MR. LEVIN: 

Q: Just so I'm clear, it is your opinion based upon a reasonable degree of medical certainty 

that pressure ulcers or decubitus ulcers are painful for the person who has them, correct? 

A: Yes, that is. 
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Q: It is your opinion based upon a reasonable degree of medical certainty that the lack of 

mobility that Mr. Pietrzyk experienced after his fracture injury negatively affected his quality 

of life, correct? 

A: That's true. 

Q: How did the lack of mobility negatively affect the quality of his life? 

A: Well, since he can't walk, he is going to develop those pressure sores, and he can't be 

simulating. 

He's basically confined to his room. He can't participate in any of the activities 

that nursing homes do try for Alzheimer's patients. 

He can't go to the dining room and sit up and eat. He's always in a position pretty much to 

aspirate. 

Q: What is aspiration? 

A: Aspiration is when the stomach contents come up through the esophagus and instead of 

going outward as if you vomit goes down into the lungs, everybody has experienced, for 

example, something going down the wrong pipe. That's an aspiration. 

When our swallowing, when we initiate our swallowing mechanism, sometimes it doesn't 

work exactly correct in something like liquids or something may fall down and we will cough 

and things. That is what aspiration is. 

Q: Did Mr. Pietrzyk experience aspiration? 

A: Yes, he did. 

Q: How would that affect him? 

A: He would have developed a pneumonia. 

Q: Would that be painful? 

A: Pneumonia can be painful and they can be discomforting because people are short of 

breath and they feel it as dyspnea or shortness of breath. 

Q: How would he feel, how would Mr. Pietrzyk have felt the aspiration in your opinion? 

A: Well, I think, you know, you can experience some chest pain. He may have had some 

inability to cough because he had some problems with his swallowing mechanism, but that 

food and things would have caused him to have decreased oxygen in his lungs, would have 

made it harder for him to ventilate, may have caused him to breath faster, and it creates 

discomfort in the same sense that we would commonly think of fluid going down the wrong 

pipe or something, it's uncomfortable for us. 

It may make us feel air hunger or, you know, somewhat ill at ease and make us feel 

frightened when we are short of breath. 

Q: I think we covered this but what's the relationship between his lack of mobility caused by 

the fracture and malnourishment and/or dehydration? 

A: Well, the relationship of that is as he becomes with this progressive kind of chronic 

infection decubiti ulcers, he's not getting as much nutrition and he is not getting as much 

fluids even though they have this feeding tube in. 

They are giving it to him a certain amount of times. He's not, for example, if he is thirsty, he 

is not able to say or request fluids and things like that. So I think what happens is it's very 
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hard when you are in a catabolic state of your skin is kind of eroding, your body is trying to 

repair this, in order to build muscle and things like that so you can go on and you can 

rehabilitate better and hopefully regain your mobility. 

I think it's what, it's towards, there is a point where you can't get enough nutrition in in order 

to meet the excess needs of the body. 

Usually with G-tubes or feeding tubes, you can maybe get in 2,000 calories. This man may 

have required more than 2,000 calories, and the requirement then means that he is going to 

continue to break down his tissues if he needs more than that amount of requirement. 

Q: What exactly is a contracture? 

A: A contracture is where if a muscle is kept in a position long enough, it no longer bends, 

the muscle kind of stiffens into that position. It no longer moves. 

Q: It didn't come out clearly in your written opinion, but you believe his contractures were 

caused by the fracture, correct? 

A: The one contracture was the one where they had his cast in a flexion position which 

means it was, his knee was slightly bent. 

So after six weeks, any of us if we had an immobilized joint experienced contracture, and 

part of physical therapy is to regain that mobility and initially they do that passively by 

stretching the muscle and they will experience like a muscle cramp trying to stretch that out. 

Well in this case it's a more chronic type thing so you got to stretch against the resistance of 

that rubberband that's kind of shrunken. Like a cut or something that heals, it gets smaller so 

it holds that position. 

Q: Would you agree that you have obviously testified that in your opinion it was 

the nursing home's obligation to make sure that Mr. Pietrzyk did not leave 

the nursing home, correct? 

A: That's correct. 

Q: That is because once he is outside of the nursing home, he may not be capable of 

caring for his own safety, correct? 

A: That's absolutely true. 

Q: He doesn't have the decision-making ability to exercise that care that other people would 

exercise on the streets of Chicago, correct? 

A: That's true. 

Q: Your only information as to how or when or how he got out of the home was what was 

that little section of the chart that you read, correct? 

A: That's correct. 

Q: You don't know, for example, if it was the police who first notified the home that Mr. 

Pietrzyk had left the home as opposed to the home discovering it before the police told 

them? 

A: There is no information in the chart. 

Q: Do you know the name Dr. Largosa? 

A: Only as it appears in the chart. I do not know her in any personal or professional sense. 

http://www.rosenfeldinjurylawyers.com/
http://www.rosenfeldinjurylawyers.com/nursing-home-injuries.html


 

Courtesy of RosenfeldInjuryLawyers.com | (888) 424-5757 38 

Q: So you don't know whether or not, for example, if Dr. Largosa wrote the death certificate, 

correct? 

A: No, I do not. 

Q: But she was or appears to be the treating doctor at times in the nursing home chart? 

A: Right. 

Q: Have you ever had a chance to read her opinion in these materials that Mr. Pietrzyk's 

fractured injuries accelerated his death and caused or contributed to his lack of mobility, his 

poor nutrition and hydration, his infections, his contractures, his respiratory problems, his 

pressure ulcers, his pain and suffering, his pneumonia and his mental state deterioration and 

ultimately his death? 

If that is her opinion, that certainly consisted with your opinion, is that right? 

A: Yes, it is. I think they are nearly identical. 

MR. LEVIN: All right, I don't have anything. 

MR. MACHALINSKI: Signature? 

MR. LEVIN: Reserved. 

(FURTHER DEPONENT SAITH NOT.) 
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